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for gambling purposes or not, was a 
crime under the statute. 

The term "slot machine" as used in 
this opinion refers to such a machine 
as is defined by the statutes. 

It is, therefore, my opinion: 

1. The mere keeping or possess
ing of a slot machine is illegal, ex
cept when kept or possessed under 
the authority of Chapter 153, Laws 
of 1937, or Chapter 142, Laws of 
1945; 

2. Any officer authorized to 
make arrests has authority to seize 
slot machines kept or possessed 
illegally as herein held, and to ar
rest the person or persons actually 
or apparently in possession or con
trol thereof, or of the premises in 
which the same may be found, if 
such person or persons be present 
at the time of the seizure. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 54 

Chief Probation Offirer-Sheriff, 
Duty of --Compensation. 

Held: Unless the Judge appoints a 
chief probation officer for his 
judicial district, whether his 
district comprises ONLY ONE 
COUNTY or more than one 
county, aU of the duties of such 
chief probation officer under 
the act devolve upon the sher
iff in his county, by operation 
of this law, and this makes it 
the duty of such sheriff to per
form aU the duties of such 
chief probation offcier without 
additional compensation. This 
part of the act is mandatory. 
These duties devolving upon 
the sheriff are to be performed 
as directed by the Court. 

August 7, 1947 

Mr. Thomas R. Marron 
County Attorney 
Valley County 
Glasgow, Montana 

Dear Mr. Marron: 

You have submitted the following 
question to this office for my opinion: 

"In the absence of the appoint
ment of a chief probation officer, 
may the Judge of the District Court 
of the Seventeenth Judicial District 
appoint a deputy probation officer 
for Phillips County and a deputy 
probation officer for Valley County, 
each county paying their own proba
tion officer?" 

Your second question is: 
"Can the same person hold, and 

receive pay for, the office of deputy 
probation officer and deputy she..ljff 
of Valley County?" 

In answering your first question it 
is necessary to analyze Chapter 116, 
Laws of 1947, which amended Section 
21, Chapter 227, Laws of 1943, al
though the amendment does not af
fect your inquiry, as such amendment 
affected salaries. 

It should be noted the first sentence 
of the first paragraph of Section 1 of 
Chapter 116, Laws of 1947, provides 
in part: 

"In every judicial district of the 
State of Montana the judge thereof 
having jurisdiction of juvenile mat
ters shall appoint one discreet per
son of good moral character, who 
shall be known as the chief proba
tion officer of such district." 

It is further noted that the last sen
tence of the first paragraph of Sec
tion 1 of said Chapter 116, Laws 9% 
1947, provides: 

"In the absence of such appoint
ment of chief probation officer, it 
shall be the duty of the sheriff of 
the county to perform all the duties 
of the chief probation officer in ·this 
act enumerated without additional 
compensation, as directed by the 
court." 

We must take this law as the le~
lature has given it to us, without add
ing thereto or subtracting therefrom. 

The foregoing answers your first 
question, and from what has been said 
above the conditions of your second 
question will not arise. 
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It is, therefore, my opinion that, 
unless the Judge appoints a chief pro
probation officer for his judicial dis
trict, whether his district comprises 
only one county or more than one 
county, all of the duties of such chief 
probation officer under the act de
volve upon the sheriff in his county, 
by operation of this law, and this 
makes it the duty of such sheriff to 
perform all the duties of such chief 
probation officer without additional 
compensation. This part of the act 
is mandatory. These duties devolving 
upon the sheriff are to be performed 
as directed by the Court. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 55 

Schools-School Trustees-Temporary 
School Buildings-Textbooks

Teachers. 

Held: (1) A Board of Tmstees of a 
school district may set up a 
school in a church building for 
temporary use and to meet 
an emergency. The selection 
of a permanent school site and 
the constmction of a school 
buildin~ must be authorized 
bv the qualified electors of the 
distrid at an election called 
for that purpose, within a 
reasonable time. 

(2) School trustees must 
nUl'''hase and fumish free text
books for the use of the 
schools in their districts. 

(3) School tmstees must 
hire a teacher or teachers for 
the schools in their districts 
even thou~h the teachers will 
be employed in a new school 
temporarily located. 

August 11, 1947 
Mr. Melvin E. Magnuson 
County Attorney 
Lewis and Clark County 
Helena, Montana 

Dear Mr. Magnuson: 

You have advised me that, in school 
district No. 27, the school site and the 
school building were previously sold. 

Since the sale, a colony of Hutterites 
have moved into the district and wish 
to have a public school established. 
You also state the Hutterites have of
fered the use of their church for 
school purposes for the next school 
year. The questions which you sub
mitted are as follows: 

(a) May the school trustees 
temporarily set up a public school 
in the church building owned by the 
Hutterites, which is located upon 
the private property of the Hut
terites? 

(b) Must the school trustees 
furnish free textbooks for the con
duct of such a school? 

(c) Must the school trustees 
furnish a teacher for the conduct of 
such a school? 

The Montana Constitution makes it 
the duty of the legislature to provide 
for schools. Our Supreme Court, in 
Grant v. Michels, 94 Mont. 452, 23 
Pac. (2d) 266, considered the consti
tu tional provision and said: 

"Section 1 of Article XI of the 
Constitution declares that 'it shall 
be the dutv of the legislative as
semblv of Montana to establish and 
maintain a general, uniform and 
thorough system of public, free. 
common schools.' This is a 'solemn 
mandate' to the legislature for the 
purpose of insuring. to the people 
the system described. (Evers v. 
Hudson, 36 Mont. 135, 92 Pac. 462.) 
This mandate was obeyed by the 
legislature in the enactment of 
laws setting up the machinery for 
the creation and maintenance of 
school districts throughout the 
state.. The number, location and 
extent of the districts within a 
county must, of course, be, and is 
by law, le~t to local option and gov
erned by circumstances; . . . ." 

. It is apparent from the above quot
ed that the maintenance of schools 
within the state is of paramount im
portance . In Section 1015, ,=tevis.ed 
Codes of Montana, 1935, as amended, 
it is made the duty of trustees to em
plov teachers, to provide school fur
niture and to acquire school houses. 
The selection of a school site must 
be done under the direction of a ma-

cu1046
Text Box

cu1046
Text Box




