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sections and the conclusion reached 
that the section has reference to the 
conflicting claims of the two parents, 
and no application when there is no 
controversy between the parents, as is 
the case here. Also, the general rule 
is stated in 17 Am. Jur. 628: 

"A needy, delinquent, or neglected 
child does not lose the domicile of 
its parents by being sent to an in
stitution." 

It might be urged that Section 1051, 
Revised Codes of Montana, 1935, as 
amended, would also preclude the 
child from being considered a resident 
of Granite County as this section fixes 
the rules for the making of the school 
census. However, the transfer of 
funds under Chapter 219, Laws of 
1943, is based on the residence of the 
pupil, and whether the pupil is in
cluded in the school census is im
material. 

The parents of the child having 
moved from the state of Montana, 
and thus relieved the county from the 
duty to transfer funds, it now becomes 
the duty of the State to pay the ex
pense of education, as Sections 1492 
and 1493, Revised Codes of Montana, 
1935, provide that inmates of the 
Orphans' Home are to receive free 
education at the expense of the State. 
Chapter 219, Laws of 1943, would con
trol, being subsequent legislation, if 
the parents continued to reside in 
Montana, but having departed, Sec
tions 1492 and 1493 will fill the need 
and supply the necessary funds. 

It is, therefore, my opinon that the 
residence of a child committed to the 
State Orphans' Home is that of his 
parents. If the parents move from 
the State of Montana the county of 
the former residence of the parents is 
no longer under obligation to transfer 
funds to the high school at Twin 
Bridges in Madison County. The ex
pense of such education is the obliga
tion of the state of Montana. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 45 

Schools-Textbooks, Special Levy for 
-Special Levy, For Textbooks. 

Held: Free Textbooks must be fur
nished in elementary schools, 
but there may be no special 
textbook levy as Section 1199, 
Revised Codes of Montana, 
1935, was repealed by Chapter 
146, Laws of 1931, the ele
mentary school budget act. 
Section 1198, Revised Codes 
of Montana, 1935, was not af
fected by passage of the 
budget act. Therefore, the 
item for free textbooks should 
be included under item 13 of 
Section 1 of the budget. 

Miss Elizabeth Ireland 
Superintendent of Public 

Instruction 
State Capitol Building 
Helena, Montana 

Dear Miss Ireland: 

July 12, 1947 

You have requested my opinion as 
to whether a special levy for text
books may be made for elementary 
schools under the provisions of Sec
tion 1199, Revised Codes of Montana, 
1935. 

Section 1198, Revised Codes of Mon
tana, 1935, requires all school districts 
to furnish free textbooks in all 
schools. Section 1199 authorizes a 
special tax which will raise an amount 
not in excess of $3.50 per pupil for 
free textbooks if the general fund of 
a school district is insufficient for 
that purpose. Section 1199 was en
acted in 1913 and last amended in 
1925. However, the budget system 
for elementary schools was adopted in 
1931, and Section 1019.3 includes text
books as one of the items of the gen
eral fund expenses. 

Section 1019.14 of the budget act 
prohibits expenditures in excess of the 
final amounts fixed in the general 
fund of the budgets. 

The· estimated revenues for each 
school district is made by the county 
superintendent under the provisions of 
Section 1019.4 and the enumeration 
of the sources of revenue does not in
clude a textbook levy. It therefore is 
to be concluded that the budget act, 
having been enacted subsequent to 
Section 1199, the latter act was im-
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pliedly repealed and textbooks must 
be considered as any other item of the 
general fund. 

Also, Section 1019.7 limits the rev
enue for the general fund to the esti
mated revenue as shown by the coun
ty superintendent's estimate, and any 
extra levy voted by the qualified elec
tors of the district. This section does 
not recognize the textbook levy as a 
possible source of income and by the 
omission eliminates it as an extra 
levy. A like conclusion was reached 
in Opinion No. 199, Volume 20, Report 
and Official Opinions of the Attorney 
General in regard to a special levy for 
textbooks for high schools. 

It is, therefore, my opinion that free 
textbooks must be furnished in ele
mentary schools, but there may be no 
special textbook levy as Section 1199, 
Revised Codes of Montana, 1935, was 
repealed by Chapter 146, Laws of 
1931, the elementary school budget 
act. Section 1198, Revised Codes of 
Montana, 1935, was not affected by 
passage of the budget act. Therefore, 
the item for free textbooks should be 
included under item 13 of Section 1 
of the budget. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 46 

Public Employees Retirement System 
-Employer Contributions-Oil 

Conservation Board, Unexpended 
Funds of 

Held: If monies remain in the funds 
appropriated to the Oil Con
servation Board for the bIen
nium, July I, 1945 to July I, 
1947, under the provisions of 
House Bill No. 325, Chapter 
40, Laws of 1947, authorizes 
said board to pay the em
ployer contribution to the re
tirement system from such 
funds. 

July 12, 1947 
Oil Conservation Board of the 

State of Montana 
P. O. Box 1122 
Great Falls, Montana 

Attention: 

Mr. R. P. Jackson, Secretary 

Gentlemen: 
You have requested my OpInlOn 

whether your board may make con
tributions to the Public Employees 
Retirement Fund on behalf of mem
ber employees for the biennium July 
I, 1945 to July I, 1947, out of monies 
remaining in your board's funds and 
unexpended. 

Section 3554.6, Revised Codes of 
Montana, 1935, authorized the Oil 
Conservation Board to employ such 
persons as may be necessary to per
form the duties that may be required 
of the board, and to fix their com
pensation. It provides the total ex
penditures of the board shall not ex
ceed in the aggregate, during any 
fiscal year, the amount actually col
lected under the provisions of Section 
3554.14, Revised Codes of Montana, 
1935. Section 3554.14 in turn levies 
a privilege and license tax of three
eighths (%) of one cent (lc) per bar
rel on each and every barrel of crude 
petroleum produced, saved and mar
keted or stored within the state of 
M6ntana. 

House Bill No. 325, the general ap
propriation bill of the Twenty-ninth 
Legislative Assembly for the period 
beginning July I, 1945 and ending 
June 30, 1947 (pages 579-606, Laws of 
1945) provides in Section 2 and Sec
tion 3: 

"All regulatory boards for which 
the law provides for a collection 
of fees and such fees are deposited 
with the state treasurer, as trust 
funds, are hereby appropriated for 
the use of each of the said boards; 
a sum equal to the amount of their 
collections, except wherein the law 
provides for deductions." 

The Thirtieth Legislative Assembly 
enacted Chapter 40, Laws of 1947, to 
enable all departments, boards, bu
reaus, commission and other agencies 
of the state to pay to the Public Em
ployees Reitrement Fund out of 
monies heretofore appropriated and 
unexpended, or hereafter approp
riated, the employer's contribution to 
the retirement system as provided by 
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