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that the site and buildings are not de
sirable for the district's schools and 
therefore are abandoned. As indi
cated by the quoted portion of Chap
ter 106, it is the lack of usefulness 
for "school purposes of said District" 
which authorizes the board to initiate 
the procedure for the sale of the prop
erty. 

It is, therefore, my opinion that a 
school site may be sold by the Board 
of Trustees of a school district either 
under the provisions of subdivision 8 
of Section 1015, Revised Codes of 
Montana, 1935, as amended, or under 
the provisions of Chapter 106, Laws of 
1939, as amended, and that the fact 
the site and property may be desirable 
for school purposes for schools other 
than those maintained by the district 
will not preclude the sale by the dis
trict. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 44 

Parent and Child-Schools and School 
Districts-Residence-Orphans' 

Home. 

Held: The residence of "a child com
mitted to the State Orphans' 
Home is that of his parents. If 
the parents move from the 
state of Montana the county 
of the former residence of the 
parents is no longer nnder ob
ligation to transfer funds to 
the high school at Twin 
Bridges in Madison County. 
The expense of such education 
is the obligation of the State 
of Montana. 

Mr. J. Chandice Ettien 
County Attorney 
Granite County 
Philipsburg, Montana 

Dear Mr. Ettien: 

July 11, 1947 

You have requested my opinion con
cerning the following: 

A child whose parents were resident 
in Granite County was committed by 
the district court to the Montana 
State Orphans' Home. The parents 

subsequent to the commitment moved 
from Granite County to the State of 
Washington. Must Granite County 
provide for the transfer of funds to 
Madison County for the education of 
the child in the High School located at 
Twin Bridges under the provision of 
Chapter 219, Laws of 1943? 

The question to be decided is the 
residence of the child, as Chapter 219 
provides that the county treasurer of 
the county of a pupil's residence shall 
transfer to the Twin Bridges High 
School in Madison County funds for 
education of the child. 

Section 33, Revised Codes of Mon
tana, 1935, provides in part: 

"The residence of the father dur
ing his life, and after his death the 
residence of the mother while she 
remains unmarried is the residence 
of the unmarried minor children." 
From the above quoted it would ap-

pear that the residence of the child 
follows that of the father and would 
now be in the State of Washington. 

In State ex reI Johnson v. Kassting, 
74 Mont. 25, 238 Pac. 582, our Court 
considered the residence of girls com
mitted to the Vocational School in 
Lewis and Clark County. The Court 
held that even if the state has be
come the guardian of the child com
mitted, the residence of such minor 
children will not be changed by the 
committment to the school. The 
Court said: 

"Therefore these girls can not be 
held to have acquired a residence in 
School District No. 6 of Lewis and 
Clark County, nor lost their resi
dence in the county in which their 
parents resided by reason of com
mittment to this school." 

There is an apparent conflict be
tween the rule stated in the above 
case and Section 5850, Revised Codes 
of Montana, 1935, which permits a 
parent entitled to the custody of a 
child to change his residence. As the 
commitment to the Orphans' Home 
deprives the parents of the custody of 
the child, it might well be argued that 
the right to change the residence is 
dependent on the right to custody. 
However, Section 5850 must be con
sidered in conjunction with related 
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sections and the conclusion reached 
that the section has reference to the 
conflicting claims of the two parents, 
and no application when there is no 
controversy between the parents, as is 
the case here. Also, the general rule 
is stated in 17 Am. Jur. 628: 

"A needy, delinquent, or neglected 
child does not lose the domicile of 
its parents by being sent to an in
stitution." 

It might be urged that Section 1051, 
Revised Codes of Montana, 1935, as 
amended, would also preclude the 
child from being considered a resident 
of Granite County as this section fixes 
the rules for the making of the school 
census. However, the transfer of 
funds under Chapter 219, Laws of 
1943, is based on the residence of the 
pupil, and whether the pupil is in
cluded in the school census is im
material. 

The parents of the child having 
moved from the state of Montana, 
and thus relieved the county from the 
duty to transfer funds, it now becomes 
the duty of the State to pay the ex
pense of education, as Sections 1492 
and 1493, Revised Codes of Montana, 
1935, provide that inmates of the 
Orphans' Home are to receive free 
education at the expense of the State. 
Chapter 219, Laws of 1943, would con
trol, being subsequent legislation, if 
the parents continued to reside in 
Montana, but having departed, Sec
tions 1492 and 1493 will fill the need 
and supply the necessary funds. 

It is, therefore, my opinon that the 
residence of a child committed to the 
State Orphans' Home is that of his 
parents. If the parents move from 
the State of Montana the county of 
the former residence of the parents is 
no longer under obligation to transfer 
funds to the high school at Twin 
Bridges in Madison County. The ex
pense of such education is the obliga
tion of the state of Montana. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 45 

Schools-Textbooks, Special Levy for 
-Special Levy, For Textbooks. 

Held: Free Textbooks must be fur
nished in elementary schools, 
but there may be no special 
textbook levy as Section 1199, 
Revised Codes of Montana, 
1935, was repealed by Chapter 
146, Laws of 1931, the ele
mentary school budget act. 
Section 1198, Revised Codes 
of Montana, 1935, was not af
fected by passage of the 
budget act. Therefore, the 
item for free textbooks should 
be included under item 13 of 
Section 1 of the budget. 

Miss Elizabeth Ireland 
Superintendent of Public 

Instruction 
State Capitol Building 
Helena, Montana 

Dear Miss Ireland: 

July 12, 1947 

You have requested my opinion as 
to whether a special levy for text
books may be made for elementary 
schools under the provisions of Sec
tion 1199, Revised Codes of Montana, 
1935. 

Section 1198, Revised Codes of Mon
tana, 1935, requires all school districts 
to furnish free textbooks in all 
schools. Section 1199 authorizes a 
special tax which will raise an amount 
not in excess of $3.50 per pupil for 
free textbooks if the general fund of 
a school district is insufficient for 
that purpose. Section 1199 was en
acted in 1913 and last amended in 
1925. However, the budget system 
for elementary schools was adopted in 
1931, and Section 1019.3 includes text
books as one of the items of the gen
eral fund expenses. 

Section 1019.14 of the budget act 
prohibits expenditures in excess of the 
final amounts fixed in the general 
fund of the budgets. 

The· estimated revenues for each 
school district is made by the county 
superintendent under the provisions of 
Section 1019.4 and the enumeration 
of the sources of revenue does not in
clude a textbook levy. It therefore is 
to be concluded that the budget act, 
having been enacted subsequent to 
Section 1199, the latter act was im-
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