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insurance is subsequently counter­
signed by a resident agent who 
shall keep a written record of :111 
such contracts of insurance is­
sued." (Emphasis mine.) 

It must be noted therefore that sal­
aried employees df a company are 
specifically prohibited from counter­
signing any policy. Since under Chap­
ter 62, Section I, Laws of 1941, coun­
tersignature is a necessary element in 
any contract, it is obvious that travel­
ing salaried employees cannot vali­
date a policy in this state. 

In the event a traveling salaried 
employee were able to secure a li­
cense to sell insurance as a local 
agent of the state of Montana, he 
could not issue the same without the 
countersignature of another licensed 
agent. It would appear that the pur­
pose of this act is to prevent any but 
regularly licensed local agents of ele 
state of Montana from countersigning 
policies in this state. Though there 
is no specific provision relating to the 
question in Chapter 62, this interpre­
tation by implication would deny the 
right of a special traveling salaried 
agent from becoming a local agent 
and thereby indirectly dOing that 
which the statute forbids him doing 
directly. 

It must be noted that this opinion 
is limited not only in its scope as to 
a certain type of special agent, but 
further it shall in no way apply to 
those salaried representatives who 
are specifically exempted from the 
operation of the statute by Section 6, 
Chapter 62, Laws of 1941. 

It is therefore my opinion that 
traveling salaried employees, referred 
to in your letter as special agents, 
may not act in the capacity of a spe­
cial agent for a named company and 
local resident agent for the same com­
pany at the same time. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General. 

Opinion No. S 

School Sites-School Bond Elections. 

Held: 1. That the inclusion of a 
site for a high school gym-

nasium in the bond election 
ballot is surplusag"e and the 
location of the site must be 
determined as an independent 
matter. 
2. That the prelimniary work 
in the construction of a county 
high school gymnasium may 
be done by the county and 
funds realized from bonds 
used in such work. 

December 27, 1946. 

Honorable Leon C. Olmstead 
Senator from Sweet Grass County 
Big Timber, Montana 

Dear Senator Olmstead: 

You have requested my opinion 
concerning the following: 

The ballot submitted in a bond 
election for the construction of a 
gymnasium for the county high 
school recited the purpose of the 
bond issue was the "constructing 
and erecting a high school gym­
nasium on Lots 6, 7, 8, 9 and 10 (or 
a portion thereof) of Block 27 in 
Boulder Addition No.1 to the City 
of Big Timber, Montana." 
1. You ask if the gymnasium may 
be constructed on lots other than 
those described in the ballot. 
2. You ask if the foundation may 
be constructed with the use of 
county machinery or if the whole 
building must be built by a con­
tractor after bids are called for 
and the best bid accepted. 

Your 'first question concerning the 
inclusion in the ballot of the location 
of the building raises a serious prob­
lem. Section 4630.11, Revised Codes 
of Montana, 1935, provides that "If 
bonds are sought to be issued for two 
(2) or more purposes, then separate 
ballots must be provided for each pur­
pose." The location of the building 
is not a bonding proposition and 
therefore does not violate this section. 
However, the qualified electors for a 
county bond issue must be taxpayers 
-Section 4630.12, Revised Codes of 
Montana, 1935, as amended by Chap­
ter 138, Laws of 1939-while there is 
not the requirement of being a tax­
payer for eligibility to vote on the 
question of the acquisition, sale or 
change of a site for a school building. 
Section 1262.83, Revised Codes of 
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Montana, 1935, as amended by Chap­
ter 207, Laws of 1939, and Section 
1002, Revised Codes df Montana, 1935, 
as amended by Chapter 83, Laws of 
1939, and Chapter 65, Laws of 1941. 

The inclusion of the proposed site 
in the ballot for the bond issue does 
not invalidate the bond issue. In 
State v. School District, 97 Mont. 358, 
34 Pac. (2d) 522, our Court con­
sidered a bond election at which the 
selection of a school site was also 
submitted. The Court said: 

"It will be observed that the site 
matter was submitted at the first 
election on a separate ballot and in 
a qualified manner. . . . Did the 
submission of the qu~stion con­
stitute fradulent misrepresentation 
to the voters? We do not see how 
it could have done so. There is 
nothing in the record before us to 
support the allegation that anyone 
was influenced to vote for the bonds 
by reason of the site matter. There 
is no evidence that the submission 
of that subject even in the qaulified 
manner affected the result." 

While the site was incorporated in 
the ballot in your election, yet the 
reasoning of the above quoted case 
would apply and would in effect put 
the burden on the taxpayer who com­
plains to show that there was a suf­
ficient number who were misled. 

Also, the lots described are a por­
tion of the present high school site 
and are owned by the COlIDty. With­
out question the board has the au­
thority to construct the building on 
a portion of the high school site. The 
fact the description of lots which are 
a portion of the high school site was 
included in the ballot makes one of 
the conclusions expressed in Morse 
v. Granite County, 44 Mont. 78, 119 
Pac. 286, pertinent: 

"That the electors have been 
asked to give their consent to 
things which the board mayor 
must do without such consent, may 
not be held to restrict the discretion 
lodged in it by statute." 

If the lots in question were con­
tiguous to the high school and not 
owned by the county, the board would 
have the authority without consult-

ing the electorate to purchase the 
same. Section 1262.83, Revised Codes 
of Montana, 1935, as amended by 
Chapter 207, Laws of 1939. Such a 
situation would come within the rule 
of the Morse case, supra. However, 
if non-contiguous lots were to be used 
for the building, the electorate would 
have to be consulted under Section 
1262.83, as amended, and such an elec­
tion would be independent of the bond 
election. 

It is, therefore, my opinion that the 
inclusion of a site for a high school 
gymnasium in the bond election bal­
lot is surplusage and the location O'f 
the site must be determined as an in­
dependent matter in accordance with 
Section 1262.83, Revised Codes of 
Montana, 1935, as amended by Chap­
ter 207, Laws of 1939. 

The lots described in the ballot un­
der consideration are a portion of the 
present school site and, therefore, 
their inclusion in the ballot consti­
tutes surplusage. 

If lots other than those described 
are to be used for the gymnasium 
site, then it will be necessary to pro­
ceed in accordance with Section 
1262.83, Revised Codes of Montana, 
1935, as amended by Chapter 207, 
Laws of 1939. Under that section, ap­
proval of the electorate is necessary if 
the lots are not contiguous or part 
of a previously authorized site. 

Your second question is also an­
swered by Section 1262.83, Revised 
Codes of Montana, 1935, as amended 
by Chapter 207, Laws of 1939, which 
requires that "all boards of trustees of 
county high schools, or districts main­
taining high schools, shall be pro­
hibited from letting any contracts for 
building, furnishing, repairing or 
other work for the ben€lfit of the 
school" without submitting the matter 
for bids. It is to be noted that the 
prohibition applies to letting of con­
tracts, and your proposal is to use 
county machinery for preliminary 
work and subsequently submit for 
bids the balance of the construction. 
Section 1262.83, as amended, states 
that the board of trustees shall have 
the power "at its discretion as re­
stricted by law to build . . . high 
school gymnasiums." The letting of 
bids would be restricted by law, as 



OPlNIONS OF THE ATTORNEY GENERAL 

above noted, but if the preliminary 
work is done by the county, then the 
provisions concerning bids would not 
be applicable. 

It is, therefore, my opinion that the 
preliminary work in the construction 
of a county high school gymnasium 
may be done by the county and funds 
realized from bonds used in such 
work. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General. 

Opinion No. 4 

Clerk of District Court""':'" 
FEES-Decree of pivorce­

Divorce Decree. 

Held: The clerk of the district court 
cannot collect a fee on the 
entry of an order modifying a 
decree of divorce previously 
entered after payment of fee. 

January 3, 1947. 
Mr. Milton G. Anderson 
County Attorney 
Richland County 
Sidney, Montana 

Dear Mr. Anderson: 

You have submitted the following 
question to me for an opinion: 

"May the Clerk of the District 
Court collect $2.50 for the entry of 
an order . . . of the district court, 
modifying a decree of divorce pre­
viously entered and for which he 
has already collected the $2.50 re­
quired for the entry of judgment in 
favor of a plaintiff?" 

You state it is your conclusion an 
additional fee cannot be collected. I 
am in agreement with you. Fees 
which may be collected by the clerk 
of the district court are enumerated 
in Section 4918, Revised Codes of 
Montana, 1935. This section pro­
vides in part: 

"On the entry of judgment in 
favor of plaintiff, he must pay the 
additional sum of two dollars and 
fifty cents." 

Section 9313, Revised Codes of Mon-

tana, 1935, defines a judgment as fol­
lows: 

"A judgment is the final deter­
mination of the rights of the parties 
in an action or proceeding." 
In Section 5769, Revised Codes of 

Montana, 1935, pertaining to divorce, 
it is provided in part: 

"The final judgment in such ac­
tion may be enforced by the court 
by such order or orders as in its 
discretion it may from time to time 
deem necessary, and such order or 
orders may be varied, altered or 
revoked at the discretion of the 
court." 

Section 5770, Revised Codes of Mon­
tana, 1935, provides as follows: 

"Orders respecting custody of 
children. In an action for divorce 
the court or judge may, before or 
after judgment, give such direction 
for the custody, care, and educa­
tion of the children of the marriage 
as may seem: necessary or proper, 
and may at any time vacate or 
modify the same." 

Orders of the court are defined in 
Section 9772, Revised Codes of Mon­
tana, 1935, as follows: 

"Every direction of a court or 
judge, made or entered in writing 
and not included in a judgment, is 
denominated an order." 

From the above, it is clear the court 
has continuing jurisdiction of a di­
vorce matter, and exercises this power 
through orders. By statute, orders 
are differentiated from judgments. As 
indicated above, statutory provision is 
made for fees upon entry of plaintiff's 
judgment by the clerk, but no pro­
vision is made for fees upon entry of 
an order. 

In State ex reI. Baker v. District 
Court, 24 Mont. 425, 427, the Court 
states generally: 

"Under the familiar rule that no 
O'fficer may demand a fee for 
any official service unless clearly 
authorized to do so, the Clerk of 
the District Court could not law­
fully collect the fee charged in the 
bill." 

It is therefore my opinion the clerk 
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