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The levy provided by said election 
is only for the fiscal year following 
said election as the need for the funds 
must be determined in anticipation of 
the current budget. 

It is apparent that the procedure 
suggested above is cumbersome, but 
the legislature did not see fit to fix 
a more satisfactory procedure. 

It is therefore my opinion that the 
extra levy authorized by Chapter 274, 
Laws of 1947, for the county high 
schools may be submitted to the quali
fied electors of a high school building 
district under the provisions of Chap
ter 114 of the Political Code of the Re
vised Codes of Montana, 1935. 

It is also my opinion that the elec
tion submitting the question of an ex
tra levy for county high schools in 
counties not divided into high school 
building districts must be held in con
formity with the general election 
laws. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 26 

State Board of Equalization
Gasoline Drawbacks-Refund of 

Gasoline Taxes-Invoices
Ta.xation-Evidence. 

Held: Gasoline tax refund claims 
are to be determined by the 
board of equalization in the 
mauner set out in Section 
10516 of the Revised Codes of 
Montana, 1935, when the 
"original" or top impression 
of the invoice or invoices on 
which such claims are founded 
has been lost or destroyed. 

April 11, 1947 
State Board of Equalization 
State House 
Helena, Montana 

Gentlemen: 

You have presented the following 
problem: 

"The State Board of Equalization 
requests your opinion as to the ap
plication of the 'Lost Instrument 

Act' (Section 10516, Revised Codes 
of Montana, 1935) to the action of 
this Board while sitting as a quasi
judicial body, for the refund on ap
plication of gasoline taxes paid 
wherein the invoices have been lost 
or destroyed." 

Section 2396.4 of the Revised Codes 
of Montana, 1935, as amended by 
Chapter 67, Laws of 1939, and as 
last amended by Chapter 130, Laws 
of 1947, provides in part: 

"When gasoline is sold to a per
son who shall claim to be entitled 
to a refund of the tax imposed, the 
seller of such gasoline shall make 
and deliver at the time of such sale 
separate invoices for each purchase 
on invoice forms approved by the 
State Board of Equalization show
ing the name and address of the 
seller and the name and address of 
the purchaser, the number of gal
lons of gasoline so sold in words 
and. figures and the date of such 
purchase which invoice, attached to 
the claim presented shall be the 
only proof upon which a legal claim 
can be made for a refund based 
upon such purchase. The seller 
shall retain the duplicate original 
invoices for the period of one year 
from and after the date of issu
ance, during which period they shall 
be open to inspection by the State 
Board of Equilization and its 
agents. Such invoices shall be 
legibly written and shall be void 
if any corrections or erasures ap
pear on the face thereof." 

Section 10516 of the Revised Codes 
of Montana, 1935-to which you refer 
in your request-provides: 

"There can be no evidence of 
the contents of a writing, other than 
the writing itself, except in the 
following cases: 

"I. When the original has been 
lost or destroyed; in which case the 
proof of loss or destruction must 
first be made. 

"2. When the original is in the 
possession of the party against 
whom the evidence is offered, and 
he fails to produce it after re
sponsible notice. 

"3. When the original is a record 
or other document in the custody 
of a public officer. 
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"4. When the original has been 
recorded, and a certified copy of the 
record is made evidence by this cude 
or other statute. . 

"5. When the original consists 
of numerous accounts or other doc
uments, which cannot be examined 
in court without great loss of time, 
and the evidence sought from them 
is only the general result of the 
whole. 

"In the cases mentioned in sub
divisions 3 and 4, a copy of the 
original, or of the record, must be 
produced; in those mentioned in 
subdivisions 1 and 2, either a copy 
or oral evidence of the contents .... 

(Emphasis mine) 

I understand the invoice forms 
which your board has approved for 
claiming refund are printed in tripli
cate and are numbered serially, the 
top copy or impression to be de
livered to the purchaser and the re
maining carbons to be held by the 
seller. It seems to me there is, then, 
abundant evidence available to your 
board to determine the validity of any 
claim presented. 

Although lay usage of the words 
"original" and "carbon copy" may 
often appear to indicate the two items 
are things of different character, legal 
usage does not support that impres
sion: 

"The rule which excludes evidenc 
of copies of documents where the 
documents themselves are available 
as proof does not apply to docu
ments and writings which are ex
ecuted in duplicate or multi plicate 
form. It is well settled that where 
a writing is executed in duplicate 
or multi plicate, each of the parts in 
the writing which is to be proved, 
because, by the act of the parties, 
each is made as much the legal act 
as the other. Each part of a docu
ment so executed is regarded as the 
primary evidence of its contents, 
and the original need not be pro
duced. Thus, the different impres
sions of a writing produced by plac
ing carbon paper between sheets of 
paper and writing upon the exposed 
surface are, according to the pre
vailing view, duplicate originals, 
and may be introduced in evidence 
without accounting for the non-

production of the original, unless 
it appears that the parties did not 
intend such papers to operate as 
the original evidence of the matters 
therein contained. But there is au
thority for the view that carbon 
copies of letters are inadmissible 
where no proper foundation was 
laid explaining the absence of the 
original, although there are de
cisions to the effect that a carbon 
copy is admissible without first 
making a demand that the ad
addressee produce the original. In 
any jurisdiction, of course, where 
some foundation has been laid to 
account for the absence of the orig
inal, it is proper to admit carbon 
copies thereof . . . .. (Emphasis 
mine) 

20 A. Jur., Evidence, No. 427 

The opinion of many courts support 
the above-quoted statements from 
American Jurisprudence. It has been 
held a carbon impression of a letter 
written on a typewriter, made by the 
same stroke of the keys as the com
panion impression, is an original. 
(United States Fire Insurance Com
pany of City of New York v. L. C. 
Adam Mercantile Company, (Okla.) 
245 Pac. 885, 887; Anglo-Texas Oil 
Company v. Manatt, (Okl.) 256 Pac. 
740.) Louisiana, Kentucky, and Illi
nois have all expressed a similar view. 
(State v. Lee, (La.) 138 So. 662; Gus 
Dattilo Fruit Company v. Louisville 
& N. R. Company, (Ky.) 37 S.W. 
(2d)856, 858; and People v. Hauke 
(Ill.) 167 N.E. I, 7.) 

The fundamental rule of construc
tion of statutes is to ascertain and 
give effect to the intention of the 
legislature. The legislative intent in 
enacting Section 2396.4, as last 
amended by Chapter 130, Laws of 
1947, is obvious from the provisions of 
the section itself; to return the tax 
of five cents per gallon of gasoline 
paid by those purchasers of gasoline 
who use such gasoline for purposes 
other than on the public highways or 
streets of this state. Such users are 
legion-farmers, stockmen, sports
men, aviators, and business men such 
as cleaners and dyers, to name only a 
few. The legislative assembly has, in 
effect, said to these purchasers who 
used gasoline for purposes other than 
on the public highways or streets of 
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this state: "This gasoline tax is a 
method to secure revenue for high
ways and streets, and it reaches to 
the pocketbooks of those who use 
those highways and streets; but those 
persons who must use gasoline for 
other purposes shall in fairness be re
funded taxes paid on gasoline not used 
on the highways and streets." 

The legislative assembly placed the 
administration of such refund mach
inery in the hands of a board which 
had been held to be a quasi-judiciary 
board in certain of its functions when 
it chose the Board of Equalization. 
(State v. State Board of Equalization, 
(1919) 56 Mont. 413, 448, 185 Pac. 
708; Belknap Realty Company v. Si
mineo, (1923) 67 Mont. 359, 363, 364, 
215 Pac. 659; State ex reI. Schoon
over v. Stewart, (1931) 89 Mont. 257, 
267, 297 Pac. 476; and International 
Business Machine Corporation v. 
Lewis and Clark County, et aI., (1941) 
111 Mont. 384, 387, 112 Pac. (2d) 
447.) 

I emphasize the fact the board of 
equalization has been held by our 
court to be a quasi-judicial body in 
certain of its functions for the pur
pose of overcoming the language used 
in opinion number fifteen of Volume 
19, Report and Official Opinions of 
the Attorney General. In that opin
ion the then attorney general stated 
Section 10516, supra, could not apply 
to your present problem for the rea
son it applied to judicial proceedings 
and your board was not bound by the 
statutory rules of evidence. I cannot 
agree with the inescapable inference 
of that opinion: that the board of 
equalization, in determining the valid
ity of gasoline refund claims, is bound 
to require a higher degree of evi
dence than are the courts of this 
state. If there is to be any deviation 
from the standards set by Section 
10516, supra, it would seem to be a 
quasi-judicial body would not be held 
to such rigid limits as a court. 

Under opinion number fifteen of 
Volume 19, Report and Official Opin
ions of the Attorney General, the rigid 
and inflexible rule there expressed 
would deny refund of tax paid to a 
purchaser whose invoice or invoices 
might be destroyed or lost while in 
the possession of the board of equal-

ization or one of its employees, but 
before the claim based thereon had 
been investigated and acted upon. 

It is therefore my opinion gasoline 
tax refund claims are to be de
termined by the board of equalization 
in the manner set out in Section 10516 
of the Revised Codes of Montana, 
1935, when the "original" or top im
pression of the invoice or invoices on 
which such claims are founded has 
been lost or destroyed. I hereby spe
cifically overrule the holding of opin
ion number fifteen of Volume 19, Re
port and Official Opinions of the At
torney General. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 27 

Airports---Joint Participation
County and City or Town-County, 

Interest in, Contribution by. Lease of 
Land-Board of County Commission
ers, Contract Beyond Term of any 

Board Member-Lease, Reentry Pro
vision-Contracts-Levy of Taxes 

for Airports. 

Held: 1. A county must have an 
interest in airport land to de
vote tax funds to it; 
2. A county may lease land 
for joint participation in es
tablishing: an airport; 
3. A board of county com
missioners may enter into a 
contract extending beyond the 
terms of the members con
stituting the board at the 
time the contract is entered 
into; 
4. The tenus of a lease are 
discretionary with the board 
of county commissioners, act
ing in its official capacity and 
within the limits of its au
thority; 
5 The contract will be gov
erned by the provisions of Sec
tion 4444, Revised Codes of 
Montana, 1935. A two mill 
levy may be miuIe by each of 
the participating- units, that is. 
the county and city or town 
may each make the two mill 
levy. 
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