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Guthrie v. Merrill 
4 Kans., p. 194, 1867 

Further, if the parties have not 
made any provision for holidays, the 
employees apparently would have to 
work on those days in the absence of 
custom to the contrary. 

In this particular case it is well to 
note that county commissioners must 
take into consideration in enacting 
such contracts, Section 1626, R.C.M., 
1935, which provides rates in con
tracts for such laborers and main
tenance men on highways in Montana 
if they act under a road supervisor. 

It is therefore my opinion, that all 
county employees that are employed 
on a monthly basis shall receive their 
regular monthly salaries, without in· 
crease or decrease, whether or not 
they work on such holidays, unless 
there is a prevailing custom or sup
plemental agreement to the contrary. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 28 

Trustees, School-Oaths, School' 
Trustees-Vacancy-Office of 

School Trustee. 

Held: That the failure of a school 
trustee to qualify within the 
time fixed does not of itself 
create a vacancy in the office 
and that his qualification prior 
to an appointment to the of
fice precludes there being any 
vacancy in the office. 

April 8, 1947 
Mr. Robert F. Swanberg 
County Attorney 
Missoula County 
Missoula, Montana 

Dear Mr. Swanberg: 

You have requested my opmlOn as 
to whether there is a vacancy in the 
office of school trustee resulting from 
the failure of the trustee elected to 
file his oath of office within fifteen 
days from the time he received notice 
of election and the blank oath of of
fice from the clerk. You advised me' 

that the trustee was elected to suc
ceed himself. 

Section 997, Revised Codes of Mon
tana, 1935, provides: 

"Trustees elected shall take of
fice immediately after qualifying, 
and shall hold office for the term of 
three years except as elsewhere ex
pressly provided herein, and until 
their successors are elected or ap
pointed and qualified: 

"The clerk of the district shall, at 
the time of issuing certificate of 
election to a person elected as 
trustee, deliver to such person a 
blank oath of (jIiice. Every trustee 
shall file his oath of office with the 
county superintendent of schools 
within fifteen days of the receipt of 
the certificate of election and blank 
oath of office from the clerk. Any 
trustee failing to qualify as herein 
provided shall fol"feit all rights to 
his office and the county superin
tendent of schools shall appoint to 
fill the vacancy caused thereby." 

From the above quoted code section 
it appears that the failure to file the 
oath of office wtihin ·fifteen days 
from the date of the receipt of the 
certificate of election and blank oath 
of office may result in a vacancy in 
the office. 

In State ex reI Wallace v. Callow, 
78 Montana 308, 254 Pac. 187, our 
court considered Section 511, Revised 
Codes df 1921, which provides in part 
that an office becomes vacant upon 
the refusal or neglect to file the of
ficial oath or bond within the time 
prescribed. Under the facts in the 
case a proper bond was not filed and 
an appointment made, with the re
sult that the appointee received the 
office. The court in considering Sec
tion 511, which is similar to Section 
997, said: 

"As courts are required to con
strue statutory provisions in ac
cordance with the legislative in
tent, it is held that the word 'va
cancy', as used in such statutes, is 
not to be considered in its literal 
sense, it is ordinarily given a more 
liberal figurative meaning con
forming to the intention of the law
maker and the purpose to be ac
complished; . . . that 'within the 
meaning' of a statute idelltical with 
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ours, such officer-elect is to be con
sidered an 'incumbent' of the office 
to which he has been elected; ... 
and, while the statute is not self
executing, the declaration of the 
proper authority, after the expira
tion of the statutory period and be
fore qualification by the officer
elect, creates a 'vacancy' in the of
fice on the commencement of the 
term to which such officer is 
elected." 

It is to be noted that the court held 
the statute not to be self-executing 
and that a vacancy is created by the 
"declaration of the proper authority, 
after the expiration df the statutory 
period and before qualification by the 
officer-elect." In other words, if the 
officer files his oath before an ap
pointment is made, even though after 
the prescribed time, there is no va
cancy. Also in the Callow case, the 
court quoted with approval from a 
leading text the following: 

"These provisions as to time, 
though often couched in most ex
pliCit language, are usually con
strued to be directory only and not 
mandatory; ... a failure to give 
bond within the time prescribed 
does not, therefore, ipso facto work 
a forfeiture, . . . even though the 
statute expressly provides that upon 
a failure to give the bond within 
the time prescribed, the office shall 
be deemed vacant and may be filled 
by appointment." 

In State ex reI Nagle v. Stafford, 99 
Montana 88, 43 Pac. (2nd) 636, our 
court again considered Section 511 
and held that the failure to file a bond 
would preclude the incumbent from 
holding an office claimed by an ap
pointee whose appointment had been 
confirmed by the Senate. The Court 
recognized the rule that the vacancy 
occurs upon the appointment and its 
confirmation as the court said: 

"Such a vacancy may be filled by 
the olfficial authorized to do so as 
soon as it occurs, as the appointing 
power is plenary, but where, as 
here, confirmation is necessary, the 
appointment is not effective to oust 
the incumbent until the new ap
pointee is confirmed." 

The text in 42 Am. Jur. 978 states 
in regard to a statute providing for 

forfeiture of an office for failure to 
qualify witin the time fixed as fol
lows: 

"The object of such provisions is 
accomplished, it is said, by holding 
that a failure to qualify does not in 
itself work a 'forfeiture of the 
party's right to office, but simply 
authorizes the proper authority to 
declare such forfeiture and fill the 
office by appointment." 

From the facts you gave no ap
pointment has ever been made and in 
particular none was made during the 
time the trustee was in default for 
failure to file his oath of office. 

It is therefore my opinion that the 
failure of a school trustee to qualify 
within the time fixed does not of itself 
create a vacancy in the office and 
that his qualification prior to an ap
pointment to the office precludes 
there being any vacancy in the office. 

Sincerely yours, 

R. V. BOTTOMLY, 
Attorney General 

Opinion No. 24 

County Commissioners--Contract For 
Land Classification, Revaluation, 

Submission to Voters-Levy-Budget 
-Funds, Land Classification, 

Revaluation. 

Held: Where the classification fund 
now amounts to $6,666 and the 
1947 levy will add approxi
mately $4,400 thereto and ap
proximately $4,284 from the 
general fund for revaluation 
procedure, that a contract for 
land classification and re
valuation, in the amount of 
$15,350, may be let by the 
board of County Commission
ers without submitting the 
proposed expenditure to the 
voters, without violating Sec
tion 5, Article xm of the Con
stitution of Montana, since the 
expenditure does not consti
tute an "indebtedness or lia
bility" in excess of the con
stitutional limitation. 
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