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App. Div. 106, 160 N.Y. 217, 54 N.E. 
678-1899). And we find the following 
language in Knote v. United States 
(95 U.S. 153), (as to pardon): 

"It gives to him a new credit and 
capacity, and rehabilitates him to 
the extent in his former position. 
But it does not make amends for 
the past. It affords no relief for 
what has been suffered by the of­
fender in his person by imprison­
ment, forced labor or otherwise; it 
does not give compensation for 
what has been done or suffered, nor 
does it impose upon the government 
any obligation to give it. The of­
fense being established by judicial 
proceedings, that which has been 
done or suffered while they were in 
force is presumed to have been 
rightfully done and justly suffered 
and no satisfaction can be required." 

From this and other opinions the 
judicial determination of guilt is never 
removed since nothing short of ac­
quittal removes it. See 78 U. of Pa. 
L. R. 562. 

It has been necessary to go into de­
tail in the above cases because Mon­
tana' appears not to have any law up­
on the subject. There are, however, 
some rather confusing statements to 
be found in In re Sutton, 50 Mont. 88, 
145 Pac. 6 (1941) which was an ac­
tion brought by an attorney who had 
been convicted of a crime, to be re­
instated on the basis of a conditional 
pardon. The court held that the con­
ditional pardon does not wipe out the 
judgment of the conviction. The at­
torney cites a Texas case in his brief 
which holds that an unconditional par­
don has this effect. (Scott v. State 
6 Cir. App. 343,25 S.W. 377), but it 
does appear that this is the Texas law 
even today. The court in speaking of 
this and several other cases, especial­
ly of the Scott case, said: 

"We have no fault to find with 
anything said in any of these cases." 

But it is hard for the writer to be­
lieve that this dicta is to be inter­
preted as holding Montana to be with 
the minority as a result of a case in 
which the particular question called 
for in this opinion did not confront 
the court. Being dicta it remains as 
such and is not to be considered the 

law of the case, especially in view of 
the superficial treatment given to that 
particular point. 

Thought should be given to the case 
of Slater v. Olsen, supra, wherein, 
though the court held the conviction 
was not wiped out, the court went on 
to hold, the statute providing that one 
of the qualifications of civil service 
employment is good moral character, 
and disqualifying a person from em­
ployment in civil service solely be­
cause he has been convicted of a 
felony, in effect establishes a conclu­
sive presumption that a person who 
has been convicted of a felony is not 
of good moral character, and imposes 
legal consequences and disabilities be­
cause of conviction, and when applied 
to one who has received a full pardon 
is unconstitutional as a clear en­
croachment by the legislature upon 
the pardoning power of the Governor. 
The court held that' the applicant 
should have a chance to be heard in 
order to show that he is now of good 
moral character. 

I therefore adopt the reasoning of 
the Iowa Court in Slater v. Olsen, 
supra, and it is my opinion, that the 
acts done by the applicant were, by 
the full and unconditional pardon, 
purged of their criminality and the 
applicant is entitled to prove to the 
commission that he is now a man of 
good moral character. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General. 

Opinion No. 17 

APPROPRIATIONS - A P PRE N -
TICESIDP COUNCIL - DEPART­
MENT OF AGRICULTURE, LABOR 
AND INDUSTRY - COMPENSA­

TION, .Apprenticeship Council 

HELD: The Commissioner of Agri­
ture, Labor and Industry has 
the duty of appointing such 
personnel of the Apprentice­
ship Council, other than teach­
ers and co-ordinators as may 
be necessary to aid the coun­
cil in the execution of its func­
tions. The compensation and 
tenure of all personnel is fixed 
by the State Board of Exam-

cu1046
Text Box

cu1046
Text Box



26 OPINIONS OF THE ATTORNEY GENERAL 

iners. The Commissioner of 
Agriculture, Labor and Indus­
try has the duty of approving 
all claims against the appro­
priation made to the council 
and of approving all requisi­
tions for supplies needed by 
the Council. 

March 26, 1947 
Mr. Albert H. Kruse, Commissioner 
Agriculture, Labor and Industry 
State Capitol 
Helena, Montana 

Dear Mr. Kruse: 

You have advised, "The Thirtieth 
Legislative Assembly made substan­
tial appropriations in H.B. 114 and 
H.B. 144 to the Apprenticeship Coun­
cil," and request my opinion on the 
following questions: 

1. In view of the appropriations 
having been made by the Legisla· 
ture to the Apprenticeship Coun­
cil "for salaries, expenses and op­
eration" is it my duty as Commis­
sioner of Agriculture to appoint the 
personnel necessary to carry out the 
duties imposed upon the Council ? 
2. Is it my duty as Commissioner. 
of Agriculture to a p pro v e the 
claims made against the Appropria­
tion and approve requisitions for 
supplies needed by the Council? 
These questions concern your pow-

ers and duties under the provisions of 
Chapter 149, Laws of 1941. Whatever 
powers or duties you may have must 
be found in the provisions of this act. 
The Supreme Court of Montana has 
on several occasions reiterated the 
rule that a public oi"iicer or board has 
only such powers as are given him or 
it under the Constitution or laws of 
the State, or those necessarily im­
plied. In the case of In re Farrell, 
36 Mont. 254, 92 Pac. 785, the court 
said: 

"It may be laid down as a general 
principle that the limit of the power 
of a public officer is the statute con-. 
ferring the power, and what further 
power is necessarily implied in or­
der to effectuate that which is ex­
pressly conferred. In the perform­
ance of the ministerial duties ex­
pressly enjoined, however, when the 
mode of performance is prescribed, 

no further power is implied, nor has 
the officer any discretion. He must 
strictly pursue the statute." 

Chapter 149, Laws of 1941 Which 
create the Apprenticeship Council is 
very vague insofar as providing ad­
ministrative duties. Section 1 of the 
Act places the duty of appointment 
of the members of the council in the 
hands of the Commissioner of Agri­
culture, Labor and Industry, fixes the 
number .and term of office of such 
members, and provides for filling va­
cancies. It does not make the Com­
missioner a member of such Council. 
Paragraph (b) of this section pro­
vides: 

. "(b) subject to the approval of 
the federal committee on appren­
ticeship, the apprenticeship council 
shall: 

(1) Establish standards for the 
apprenticeship agreements in con­
formity with the provisions of this 
act; 

(2) issue such rules and regula­
tions as may be necessary to carry 
out the intent and purposes of this 
act; and 

(3) perform such other duties as 
are hereinafter imposed. Not less 
than once a year the apprenticeship 
council shall make a report through 
the commissioner of the depart­
ment of agriculture, labor and in­
dustry of its activities and findings 
to the legislature which shall be 
made available to the public. 

Section 2 defines certain other du-
ties of the council, but all relate to 
the making, approval and registering 
of apprenticeship agreements and 
keeping records thereof and issuing 
certi'iicates of completion of appren­
ticeship. It also gives the council the 
authority to terminate or cancel ap­
prenticeship agreements and to act 10 
bring about the settlement of differ­
ences arising out of such agreements 
where they cannot be adjusted locally. 
This section then provides: 

"Related and supplemental in­
struction for apprentices, co-ordina­
tion of instruction with job experi­
ences, and the selection and train­
ing of teachers and co-ordinators 
for such instruction shall be the re­
sponsibility of state and local boards 
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responsible for vocational education. 
The commissioner of the depart­
ment of agriculture, labor and in­
dustry is authorized to appoint such 
other personnel as may be nceessary 
to aid the apprenticeship council in 
the execution of their functions un­
der this act. 

No power or duty of appointment of 
personnel is lodged with the council 
itself. On the contrary this power is 
divided. By section 2 (5), selection 
and training of teachers and co-ordin­
ators is the responsibility of state and 
local· boards responsible for vocation­
al education. Appointment of other 
personnel, that is other than teachers 
and co-ordinators, is lodged with the 
Commissioner of Agriculture, Labor 
and industry. . 

In giving the power and duty of 
appointment to both the council and 
some of the personnel to the commis­
sioner of agriculture, labor and indus­
try, who is the administrative head of 
the Department of Agriculture, Labor 
and Industry, and as such of the Divi­
sion of Labor within such department, 
it would appear the legislature intend­
ed the Apprenticeship Council should 
be under the administrative control of 
the Division of Labor. 

While it is clear the Commissioner 
of Agriculture shall have the power to 

. appoint some of the personnel for the 
apprenticeship council, there is no pro­
vision in the act designating the num­
ber, tenure or compensation of such 
personnel. We may, therefore, look to 
some other law for this authority. 

Chapter 30, Laws of 1943, provides: 
Section 1. The State Board of 

Examiners of the State of Montana 
shall by resolution, fix and desig­
nate the number, compensation, 
terms and tenure of office of all as­
sistants, deputies, agents, attorneys, 
administrators, engineers, experts, 
clerks, accountants, stenographers 
and executive attaches of all civil 
executive state offices, boards, com­
missions, bureaus and departments 
of the State of Montana. 

Section 2. The civil executive state 
officers, boards, commissions, bu­
reaus and departments of the State 
of Montana and the heads of state 
institUtions, with the exception of 
state educational institutions under 
the jurisdiction of the state board of 

education, shall have the power to 
appoint their own employees of the 
several classes enumerated in Sec­
tion 1 of this act, in the manner 
and for the compensation fixed by 
the state board of examiners. Such 
civil executive state officers, boards, 
commissions, bureaus, departments 
and the heads of the institutions 
designated above shall have the 
power to discontinue the services of 
any of said employees; provided, 
however, that the state board of 
health, unemployment compensation 
commission and the department of 
public welfare shall in the appoint­
ment and discharge of such assist­
ants, deputies, agents, attorneys, ad· 
ministrators, engineers, e x per t s , 
clerks, accountants, stenographers 
and executive attaches, conform to 
and abide by all statutes of the 
United States of America relating 
to the establishment and mainte­
nance of personnel standards on a 
merit basis for the said board, com­
mission and department. 
Therefore, under the specific pro­

visions of Chapter 149, the Commis­
sioner of Agriculture has the author­
ity to appoint the personnel for the 
apprenticeship council, other than 
those mentioned in Section 2 (5) of 
the Act. The compensation and ten­
ure of such personnel, however, not 
being provided for by the Act, are 
fixed and determined by the State 
Board of Examiners under Chapter 30, 
Laws of 1943. .As to the number of 
such peprsonnel, Chapter 149 specifi­
cally provides that such personnel as 
may be necessary, shall ·be appointed. 
Therefore, the Commissioner has au­
thority to appoint such number as 
may be necessary to aid the council 
in the execution of their functions. 
Chapter 149, Laws of 1943, being a 
later act, would govern us to this pro­
vision of Chapter 30, Laws of 1941. 

The Apprenticeship Council being 
under the administrative head of the 
Division of Labor, that is, the Com­
missioner of Agriculture, that officer 
has the duty of approving claims 
made against the council's apprpo­
priation and of approving requisitions 
for supplies needed by the Council. 

It is therefore my opinion, 
1. The Commissioner of Agricul­

ture, Labor and Industry has the duty 
of appointing such personnel of the 
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Apprenticeshipp Council, other than 
teachers and co-ordinators as may be 
necessary to aid the council in the 
execution of its functions. 

2. The compensation and tenure of 
all personnel is fixed by the State 
Board of Examiners. 

3. The Commissioner of Agricul­
ture, Labor and Industry has the duty 
of approving all claims against the 
appropriation made to the Council and 
of approving all requisitions for sup­
plies needed by the council. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General. 

Opinion No. 18 

ICE CREAM - MILK SHAKES 
PASTEURIZATION, Ice Cream­

DAIRY DIVISION 

Held: Mixes of the type of the Kraft 
Powdered Basis Mix do not 
meet the pasteurization re­
quirements unless it is again 
pasteurized after the addition 
of the water. Milk and milk 
products at a temperature of 
32 degrees Fahrenheit or low­
er, must contain at least ten 
per centnm of bntterfat, but 
products made of ices or sher­
bets at a temperature at or 
below 32 degrees Fahrenheit 
need not contain the ten per 
centum butterfat requirement, 
though they still must con­
form to the acidity require­
ments. 

March 31, 1947 
Mr. Albert H. Kruse, Commissioner 
Department of Agriculture, 
Labor and Industry 
State Capitol 
Helena, Montana 
Attention: Mr. Thomas McMaster 

Inspector in Charge, 
Dairy Division 

Dear Mr. Kruse: 

In two separate letters submitted to 
this office you have requested opinions 
on the following questions: 

1. Does the finished ice cream prod­
uct made from Kraft Powdered Ba-

sic Mix comply with the pasteuriza­
tion provisions of Chapter 68 of the 
Session Laws of 1937? 
2. What type products require the 
ten per cent butterfat content not­
ed in Section 1 of Chapter 68, Laws 
of 1937? 

To understand the first question it 
is necessary to look rather hastily at 
the history of ice cream. 

In the beginning of the manufac­
ture of ice cream the principal ingre­
dients were milk and cream in their 
original state and flavoring, which 
when frozen became ice cream. At 
that time it was felt necessary that 
those principal ingredients be safe­
guarded for the public protection. As 
a result the present Section 2620.51, 
Revised Codes of Montana, 1935, was 
enacted in 1929. This provides as 
follows: 

"All milk or cream used in the 
manufacture of ice cream made for 
sale within the state of Montana 
shall be pasteurized before being 
made into such ice cr-eam and all 
butter used in the manufacture of 
ice cream made for sale, shall be 
made from pasteurized materials. 
The methods of pasteurization em­
played shall be one of the two meth­
ods required in this act. 

"It is provided, however, that ice 
cream may be made without pas­
teurization and sold, when all milk 
or cream used in its manufacture is 
from cows that have been tubercu­
lin tested within one years preced­
ing the date of such manufacture 
and found to be non-reacting, and 
when all other requirements of the 
laws of the state of Montana have 
been complied with. That in each 
and all places within the state of 
Montana where ice cream is sold, 
and the provisions of this act have 
been complied with, a notice issued 
under the authority of the division 
of farming and dairying of the state 
department of agriculture, labor and 
industry and counter-signed by the 
chief of said division of farming and 
dairying, shall be posted in a con­
spicuous place, informing the public 
that the ice cream sold or offered 
for sale there is made from pasteur­
ized materials, or from milk or 
cream from tuberculin tested and 
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