
OPINIONS OF THE ATTORNEY GENERAL 243 

November 30, 1948 

Mr. James H. Higgins 
County Attorney 
Meagher County 
White Sulphur Springs, Montana 

Dear Mr. Higgins: 

You have requested my opinion con­
cerning the levy for tax purposes 
on property located within three 
abandoned school districts which were 
annexed to an existing school dis­
trict. 

You advise me that the order of 
abandonment and of annexation was 
made by the County Superintendent 
of Schools on July 26 and 28, 1948. 
You also state that residents within 
the territory which was annexed feel 
that the tax levy on their property 
should not be that of the district to 
which the abandoned school districts 
were annexed. 

Chapter 168, Laws of 1943, au­
thorizes the abandonment of school 
districts and it provides that all 
funds of an abandoned school district 
shall be placed in the general fund 
of the district to which its territory 
is attached. This means that the 
abandoned district has been so merged 
that there is but one legal entity. 

Also the levies for school districts 
are fixed after the preparation of the 
school budgets. Sections 1019.12 and 
1263.19, Revised Codes of Montana, 
1935, provide that the Board of Coun­
ty Commissioners shall meet on the 
second Monday in August for the 
purpose of fixing tax levies. It is 
apparent that the annexed territory 
in question must be subject to the 
same tax levy fixed for the school 
district to which it is attached or 
otherwise escape liability for school 
taxes as school budgets can not be 
made for abandoned school districts. 
All subsequent taxes on property lo­
cated within the districts abandoned 
and annexed will likewise be at the 
same rate fixed !for property within 
the district to which the abandoned 
territory is annexed, in so far as no 
prior indebtedness or outstanding 
bonds are involved. 

It is, therefore, my OpInIOn that 
property located within school dis-

tricts which are abandoned and an­
nexed to an existing school district 
prior to the fixing of the levy for the 
latter district shall be taxed at the 
same rate as all property within the 
then eXisting district, except as to the 
above mentioned prior indebtedness. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 151 

Codes, Distribution, of, Constitution­
ality -Legislators, Entined to 

Codes of 1947 at Cost 

Held: "That Chapter 48, laws of 
1947, dOes not violate any con­
stitutional provision which di­
rects the Secretary of state 
to distribute one copy of the 
code to Code Commissioner 
and each member of the 80th 
legislative assembly, one copy 
upon the payment to the State 
of Montana by the Code Com­
missioner and by any member 
of the legislature receiving 
such copy, the actual cost 
price thereof to the State." 

December 7, 1948 

Sam W. Mitchell 
Secretary of State 
Helena, Montana 

Dear Mr. Mitchell: 

You have requested my OpInIOn as 
to whether the provisions of Chapter 
43, Laws of 1947, would fall within 
the opinion set forth in Vol. 2, page 
320 of the Opinions of the Attorney 
General. 

Chapter 43, Laws of 1947, deals 
with the printing, binding and distri­
bution of the Codes of 1949. Section 
8 of said chapter directs the Secre­
tary of State to distribute one copy 
of said code to the following: 

"To the code commissioner and 
each member of the thirtieth legis­
lative assembly one copy upon the 
payment to the State of Montana by 
the code commissioner and by any 
member of the legislature receiving 
such copy, the actual cost price 
thereof to the State." 
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Section 15 of Chapter 85, Laws of 
1907, directed the Secretary of State 
to give without cost to the members 
of the legislature, copies of the Codes 
of 1907. 

Attorney General, Galen, in the 
opinion you refer to, held that Chap­
ter 85, Laws of 1907, was unconstitu­
tional insofar as it directed giving, 
without cost, a copy of the codes to 
members of the legislature and 
others, as in violation of Section 31 of 
Article V of the State Constitution. 

Seciton 8 of Chapter 43, Laws of 
1947, does not make a gift of tlie 
codes, but requires the payment of 
the cost price to the state. 

It is, therefore, my opinion that 
Chapter 43, Laws of 1947, does not 
violate any constitutional provision. 

Very truly yours, 
R.V.BOTTOMLY 
Attorney General 

Opinion No. 152 

Salaries, County Treasurer, County 
Attorney and Clerk of the Court. 

Held: "The County Treasurer can­
not obtain an increase in sal­
ary as provided for by Chap­
ter 150 of the 1945 Session 
Laws during the present tel'm 
of office. The newly-elected 
coun1:y attorney and clerk of 
the district court must have 
their salaries set with refer­
ence to the method laid down 
in Chapter 150 to correspond 
with the salary which would 
have been paid to the count'y 
treasurer if said treasurer had 
also been elected this year." 

Mr. Melvin E. Magnuson 
County Attorney 
Lewis and Clark County 
Helena, Montana 

Dear Mr. Magnuson: 

You have submitted the following 
questions to me for my opinion. 

"1. May the County Treasurer 
of Lewis and Clark County 
receive an increase in her 

annual salary from $3,024.00 
to $3,072.00, under and by 
virtue of the provisions of 
Chapter 150 of the Session 
Laws of the 29th Legislative 
Assembly, for the year 1945, 
when the conditions set forth 
in said Chapter 150 are sat­
isfied so as to increase her 
salary to that amount, 
where she is not a newly 
elected officer but a holdover 
from 1947. 

2. If the County Treasurer's 
salary may not be raised be­
cause of the fact that it 
would constitute an illegal 
increase in pay during the 
term of office for which she 
was elected; may the Clerk 
of the District Court, whose 
term of office begins in 
1949, receive an increase in 
pay in view or the provisions 
of the 1947 Session Laws, 
which· state that his salary 
shall be the same as that 
of the County Treasurer? 

3. May the County Attorney, 
whose term of office begins 
in 1949, but whose salary is 
set at $300.00 less than that 
received by the County 
Treasurer, receive an in­
crease in pay under the 
circumstances and condi­
tions set forth in Question 
2?" 

In answering your first question, 
reference must be made to Section 31 
of Article V of the Constitution of 
the State of Montana which states: 

"Except as otherwise provided in 
this constitution no law shall ex­
tend the term of any public officer, 
or increase or diminish his salary or 
emolument after his election or ap­
pointment; ... " 

Construing this section of our state 
constitution, the Supreme Court of 
Montana in Poorman v. State Board 
of Equalization, 99 M. 453, 45 2nd 
310, said: 

"Here we have a direct restric­
tion upon the otherwise plenary 
power of the legislative department 
in this regard, which is all-in­
clusive, and renders all other pro­
hibitions in the Constitution con-
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