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matters concerning fish and game 
and other conservation programs re­
lating to waters and natural re­
sources. 

The "Forestry Service" in this state 
has cooperated with the State of Mon­
tana in every particular. It has co­
operated with the State in preventing 
forest fires on state and private 
lands; has sent fire fighters to sup­
press fires on State, private or Fed­
eral Forest lands. Fire and diseased 
of trees do not respect county or 
State lines. 

Every fire in the forest lands is an 
emergency. When a fire is reported, 
the whole "Forest Service" force in 
that area is galvanized into immedi­
ate action, the officers, agents and 
employees of the area affected, to­
gether with their horses and equip­
ment, are rushed from their central 
stations, their slogan being "get on 
the fire with least possible delay." In 
doing so they may cross several coun­
ties or state lines. They are carrying 
out the mandate of our Congress, un­
der Federal law, In doing their duty 
in such matters ,the "Forestry Serv­
ice" is implementing one of the most 
beneficial programs of our Govern­
ment and in the best tradition of con­
servation. 

The "Forestry Service" and our 
State departments are both working 
for the best interests of the people of 
the State. We must all cooperate 
fully to the end of accomlpishing the 
highest good for the people of the 
State. I am sure all departments 
will cooperate to bring about this 
result. 

The Livestock Commission, with 
their officers, inspectors and agents, 
I know, work closely with the "Forest 
Service" personnel and the Forest 
Rangers and others often give in­
formation to our agents of livestock 
thefts. 

It is to be presumed the "Forest 
Service" handle only such livestock 
in their governmental function as is 
under their own control and manage­
ment. 

Therefore, the reason for our in­
spection law, that is to prevent theft, 
would not apply to such a Govern-

mental Agency. Our statute, Section 
8739 R.C.M., 1935, provides that: 
"When the reason of a rule ceases 
so should the rule itself." Our Su~ 
preme Court has quoted this maxim 
many times. In re Irvine's Estate, 
114 Mont. 577. 

With the proper cooperation, which 
I am sure will be mutually practiced 
it would appear that no serious prob~ 
lems will be presented. 

However, we are confronted with 
our dual Governmental system, and it 
is the responsibility of all of us to 
make it work satisfactorily. As the 
Supreme Court has stated: "The dis­
tinctive operations of the two Gov­
ernments within their respective 
spheres is basic to our Federal Con­
stitutional system, however com­
plicated and difficult the practical ac­
commodations to it may be." Feld­
man vs. U. S., supra. 

Therefore, from the facts given, 
the statutes concerned, our constitu­
tions and the decisions of the Su­
preme Court of the United States, it 
is my opinion that the inspection laws 
and fee therefor, herein discussed, 
cannot apply to the livestock being­
used and transported from one countv 
to another or from State to State by 
Federal Bureaus, departments and in­
strumentalities in the performance 
of Federal Governmental functions 
and in pursuance of congressional 
law. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 150 

School Districts-Abandoned School 
Districts-Annexed School 

Districts-Taxation. 

Held: Property located within scho,ol 
districts which are abandoned 
and annexed to an existin~ 
school district prior to the fix­
ing of t.he levy for the latter 
district, shall be taxed at the 
same rate as all property 
within the then existin~ dis­
trict, except in so far as JI-rior 
indebtedness or outstandin~ 
bonds are involved. 

cu1046
Text Box

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL 243 

November 30, 1948 

Mr. James H. Higgins 
County Attorney 
Meagher County 
White Sulphur Springs, Montana 

Dear Mr. Higgins: 

You have requested my opinion con­
cerning the levy for tax purposes 
on property located within three 
abandoned school districts which were 
annexed to an existing school dis­
trict. 

You advise me that the order of 
abandonment and of annexation was 
made by the County Superintendent 
of Schools on July 26 and 28, 1948. 
You also state that residents within 
the territory which was annexed feel 
that the tax levy on their property 
should not be that of the district to 
which the abandoned school districts 
were annexed. 

Chapter 168, Laws of 1943, au­
thorizes the abandonment of school 
districts and it provides that all 
funds of an abandoned school district 
shall be placed in the general fund 
of the district to which its territory 
is attached. This means that the 
abandoned district has been so merged 
that there is but one legal entity. 

Also the levies for school districts 
are fixed after the preparation of the 
school budgets. Sections 1019.12 and 
1263.19, Revised Codes of Montana, 
1935, provide that the Board of Coun­
ty Commissioners shall meet on the 
second Monday in August for the 
purpose of fixing tax levies. It is 
apparent that the annexed territory 
in question must be subject to the 
same tax levy fixed for the school 
district to which it is attached or 
otherwise escape liability for school 
taxes as school budgets can not be 
made for abandoned school districts. 
All subsequent taxes on property lo­
cated within the districts abandoned 
and annexed will likewise be at the 
same rate fixed !for property within 
the district to which the abandoned 
territory is annexed, in so far as no 
prior indebtedness or outstanding 
bonds are involved. 

It is, therefore, my OpInIOn that 
property located within school dis-

tricts which are abandoned and an­
nexed to an existing school district 
prior to the fixing of the levy for the 
latter district shall be taxed at the 
same rate as all property within the 
then eXisting district, except as to the 
above mentioned prior indebtedness. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 151 

Codes, Distribution, of, Constitution­
ality -Legislators, Entined to 

Codes of 1947 at Cost 

Held: "That Chapter 48, laws of 
1947, dOes not violate any con­
stitutional provision which di­
rects the Secretary of state 
to distribute one copy of the 
code to Code Commissioner 
and each member of the 80th 
legislative assembly, one copy 
upon the payment to the State 
of Montana by the Code Com­
missioner and by any member 
of the legislature receiving 
such copy, the actual cost 
price thereof to the State." 

December 7, 1948 

Sam W. Mitchell 
Secretary of State 
Helena, Montana 

Dear Mr. Mitchell: 

You have requested my OpInIOn as 
to whether the provisions of Chapter 
43, Laws of 1947, would fall within 
the opinion set forth in Vol. 2, page 
320 of the Opinions of the Attorney 
General. 

Chapter 43, Laws of 1947, deals 
with the printing, binding and distri­
bution of the Codes of 1949. Section 
8 of said chapter directs the Secre­
tary of State to distribute one copy 
of said code to the following: 

"To the code commissioner and 
each member of the thirtieth legis­
lative assembly one copy upon the 
payment to the State of Montana by 
the code commissioner and by any 
member of the legislature receiving 
such copy, the actual cost price 
thereof to the State." 
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