
OPINIONS OF THE ATTORNEY GENERAL 19 

tained in any high school budget, eith
er by eliminating or striking out any 
item or amount contained therein, or 
by increasing or reducing the amount 
of any item, and when it appears to 
the budget board that the amount pro
posed to be expended for any item, as 
shown by a preliminary high school 
budget, is in excess of the amount 
actually required to be expended for 
such item, the board must reduce such 
amount to the amount actually re
quired to be expended therefor." This 
section then provides: 

" ... provided, however, that in 
the event the board of budget su
pervisors shall reject any such bud
get in whole or in part it shall cause 
the reasons for its rejection to be 
spread upon its minutes and a copy 
thereof to be immediately furnished 
to the chairman of the board of 
trustees which has submitted the 
budget, and provided further, that 
no final action on said budget shall 
be taken by the said board of bud
get supervisors until after a hearing
thereon shall have been had, which 
hearing shall be held by said board 
of budget supervisors on the first 
Monday in August after said bud
gets shall have been submitted. At 
said hearing the chairman of the 
board of budget supervisors, or a 
member of that body appointed by 
him; the chairman of the board of 
trustees of the dsitrict or county 
high school submitting such budget, 
or a member of the board appointed 
by him; and the county superin
tendent of schools shall constitute 
a board of review. This board of 
review shall have the power and it 
shall be its duty to consider such 
rejected budget and to arrive at a 
budget by a majority vote which 
shall not be subject to further re
view." (Emphasis mine.) 

It is therefore clear that, as to 
elementary budgets, the board of trus
tees has the final say as to the amount 
to be included in such budget, while 
in the high school budgets, the board 
of budget supervisors, subject to re
view by the board of review, composed 
of the chairman of the budget board, 
chairman of the board of trustees of 
the district submitting the rejected 
budget and the county superintendent 
of schools, has the final say. 

However, it must be noted that the 
above procedure has to do only ~th 
the making and adopting of the bud
gets and not to expending of the 
amounts 'finally adopted in the several 
budgets. The expenditure of the bud
getary itemized amounts is exclusive
ly ~thin the power of the board of 
trustees, subject only to the restric
tions of the budget act. Neither the 
board of budget supervisors, nor the 
county superintendent as such, or as 
the clerk of said board, is given any 
statutory authority to supervise or 
control expenditures. 

It is therefore my opinion: 
1. A board of school budget super
visors has no authority to assign to 
a county superintendent of schools 
the power to approve or disapprove 
transfer of school district budget 
items. 
2. A board of trustees has author
ity to transfer surplus money in the 
teachers' salary item to another 
item in which there ~s a deficiency. 
3. After the adoption of the final 
budget, expenditures are solely 
~thin the authority of the board of 
school trustees, subject only to the 
provisions of the budge act, and no 
authority exists in the board of bud
get supervisors or the county super
intendent to supervise or control 
expenditures. 

Sincerely yours, 
R. V. BOTTOMLY. 
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from authorized levy and oth
er sources, it is its duty to 
submit question of an extra 
levy to electors of the district 
as provided by law. 

February 22, 1947 
Mr. James D. Freebourn 
County Attorney 
Silver Bow County 
Butte, Montana 

Dear Mr. Freebourn: 

You have submitted to this office 
your opinion rendered to the Board of 
Trustees of School District No.1, 
Silver Bow County, with reference to 
the duties and powers of the board, 
and particularly to the duties and 
powers of the board, and particularly 
to the duties and powers in entering 
into contracts with teachers. 

Your opinion has quite fully covered 
the law applicable to the questions 
presented, and after careful consid
eration and study of the opinion I am 
glad to concur therein. 

In determining the powers and du
ties of a school board we must keep 
in mind the rule laid down by our 
Supreme Court in many cases, to the 
ef'fect that such boards have no 
powers except those expressly grant
ed, or necessarily implied from those 
granted. (McNair v. School District 
No.1 of Cascade County, 87 Mont. 
423, 288 Pac. 199.) With this rule of 
law in min<i the questions submitted 
to you and considered in your opinion 
will be considered in the same order 
in this opinion. 

1. Is it legal for the board to enter 
into contracts with the teachers at 
the present time for the school year 
1947-1948? 

Section 1015, Revised Codes of Mon
tana, 1935, as amended by Chapter 
103, Laws of 1943, dealing with pow
ers of boards of trustees, provides, 
insofar as applicable here: 

"2. To employ or discharge teach
ers . . . and to fix and order paid 
their wages . . . All contracts of 
employment of teachers authorized 
by proper resolution of a board of 
trustees, shall be in writing and ex
ecuted in duplicate by the chairman 
and clerk of the board, for the dis
trict and by the teacher." 

Section 1075, Revised Codes of Mon
tana, 1935, provides in part as fol
lows: 

"After the election of any teacher 
or principal for the third consecu
tive year in any school district in 
the state, such teacher or principal 
so elected shall be deemed re-elect
ed from year to year thereafter at 
the same salary unless the board of 
trustees shall by majority vote of 
its members on or before the first 
day of May give notive in writing 
to said teacher or principal that he 
has been re-elected or that his serv
ices will not be required for the en
suing year; provided that nothing 
in this act shall be construed to 
prevent re-election of such teacher 
or principal by such board at an 
earlier date ... " (Emphasis mine.) 

With reference to the specific ques-
tion, these are the only statutes ap
plicable and clearly give the trustees 
the power and duty to enter into con
tracts of re-employment with teach
ers and principals who have been em
ployed for three years or more at any 
time with the provision, of course, 
that if any such teacher is not noti
fied prior to May first his services are 
not required, he is deemed re-em
ployed for the ensuing year at the 
same salary. It is likewise made the 
duty of the trustees to enter into 
written contracts with these teachers. 
Having the power to fix and order 
paid the wages or salaries of teachers 
employed by the board as provided in 
Section 1015, supra, the board there
fore has the power to fix the salary 
and provide for the same in the con
tract at any time. 

The second question presented is: 
"Should the board enter into a con
tract with the teachers at this time 
on the anticipation that the amount 
df money required for the cotnracts 
would be voted as a special millage by 
the people of the district in the elec
tion in April, and the people failed to 
so vote, would the contract still be 
binding upon the district?" 

I fully agree with your opinion that 
this question, as to whether the board 
should enter into such a contract, is 
a question of administrative discre
tion with which the board is vested 
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and determinative only by the board 
itself. As to whether the board has 
authority to enter into such a con
tract, we may again look to the sta
tutes to find such authority. 

The board is given the power and 
duty to employ and discharge teach
ers and to fix their salaries. (Section 
1015, Revised Codes of Montana, 1935, 
supra). Aside from the restrictions as 
to employment of teachers prior to 
May 1, there are no restrictions on 
the power of the board in the hiring 
of teachers or fixmg salaries. 

In the provisions of the statutes 
dealing with the preparation, submis
sion and final adoption of school bud
gets, we find the following language 
in Section 1019.13, Revised Codes of 
Montana, 1935: 

" ... provided, "further, that if any 
contract has been entered into be
tween the board of trustees of any 
school district and any teacher, 
principal or other person, by the 
terms of which contract such teach
er, principal or other person has 
been employed for the school year 
for which the preliminary budget 
has been prepared, or when any 
teacher or principal, by reason of 
employment during the last school 
year, is entitled under the provi
sions of Section 1075, to retain his 
position and s a I a r y during the 
school year for which the prelim
inary budget was prepared, the 
board of school budget supervisors 
must not make any change in any 
item for salaries or wages which 
will reduce or in any manner affect 

:the salary or wages of such teacher, . 
principal, or other person." 

As stated in your opinion, therefore, 
the law is clear that, apart from the 
restrictions imposed by Section 1075, 
the board may at any time hire teach
ers and fix salaries and terms by writ
ten contract, and from the time of the 
execution of the contract, the amount 
olf such salary must be inserted in the 
budget and cannot be changed. The 
contract becomes a binding obligation 
of the district. That the board has 
the implied if not the granted power 
to fix the salary at any figure it 
deems advisable, within its reasonable 
discretion, is apparent from the fur
ther provisions of the statute provid
ing for the submission of an extra 

levy to a vote of the people in the 
event the proposed expenditures ap
proved in the budget will exceed the 
anticipated revenue. 

Section 1019.7, Revised Codes of 
Montana; 1935, which is a part of the 
chapter of the Code on the prepara
tion, submission and approval of the 
budget, provides in part: 

" . . . the board must determine 
and make an estimate of the amount 
of such deficiency and the number 
of mills (J1' additional levy required 
to be made to meet and take care 
of such deficiency, and must call an 
election . . . for the purpose of ob
taining the approval of the qualified 
electors. ' .. " 

This section then provides for the 
time when such election may be held. 

It would appear, therefore, from 
these provisions of the statute that 
the legislature contemplated that at 
some time the estimated expenditures 
of a district would exceed the esti
mated revenue to be derived from the 
authorized I e vie s, and all 0 the r 
sources, and therefore provided a 
means of meeting such situation by 
enacting Section 1019.7, supra. It 
may be reasonably inferred the legis
lature contemplated such a deficiency 
might be caused by an increase in 
salary from the fact that it made it 
the duty of the board to enter into 
written contracts with the eachers 
and provided there should be no re
ductions in the budget of the amount 
fixed in such contracts. 

From the express authority given 
the board to enter into written con
tracts as to term and salary, and the 
prohibition against the reduction of 
the amount of salaries so fixed in such 
contracts, together with the provisions 
for the submission of the question of 
an extra levy to a vote of the people 
in the event of a deficiency in the 
budget, it would appear that the only 
considerations of the board in fixing 
the amount of salaries to be paid the 
teachers should be reasonableness of 
the amount based upon a fair and just 
remuneration for the services under 
the existing economic conditions. 

The third question presented is: 
"Would it be possible to make a con
tract in such a way that it would be 
binding if the people voted the money 
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but not binding if the people failed 
to vote it?" 

As has been pointed out, the board 
has power and it is made its duty to 
enter into contracts with the teachers 
as to terms and salary. Having the 
power to contract with the teachers, 
the board may contract as to any con
ditions not restricted by law. I find 
no law preventing the board from en
tering into a conditional contract such 
as suggested in your question. Like 
any other contract, the terms thereof 
depend upon the agreement of the 
parties and, unless such terms, or any 
thereof, are prohibited by law become 
binding upon both parties. 

The fourth question presented is: 
"Are the individual board members 
personally rel!ponsible for the con
tracts they enter into if the people 
of the district fail to vote proper mill
age to cover the amount designated 
in the contracts?" 

I assume by this question is meant 
-are the members of the board indi
vidually liable to pay the amount of 
the salaries contracted for in the event 
the electors fail to authorize the extra 
millage. 

A board of school trustees is a body 
politic and may act only as a body 
and not individually. Only such con
tracts as are entered into by the board 
acting as such in meeting duly assem
bled are binding upon the district. 
When contracts are entered into in 
such manner they become the con
tracts of the district and not of the . 
individual members, and hence only 
the district is liable thereon. State ex 
reI School District No. 29, Flathead 
County v. Cooney, 102 Mont. 521, 59 
Pac. (2d) 48. School District No.2 
of Silver Bow County v. Richards, 62 
Mont. 141, 205 Pac. 206. McNair v. 
School District No.1 of Cascade Coun
ty, 87 Mont. 423, 288 Pac. 188. 

Hence, if the contract in question 
is entered into by the board acting as 
such in meeting duly assembled, the 
board having the power to enter into 
such contract, in the absence of fraud, 
such contract is binding upon the dis
trict and the individual members may 
not be held liable therefor. 

The board of trustees of a school 

district having only such powers and 
authority as the legislature has given 
it, may act only within such powers. 
It is the duty and obligation of a 
board of trustees to exercise such 
powers and such authority reasonably 
and for the best interests of the dis
trict. In the present instance it is the 
duty of the board to negotiate a con
tract with the teachers which is just, 
equitable and reasonable both for the 
teacher and the district, based upon 
the economic conditions presently ex
isting. If the amount contracted for 
salaries on this basis, together with 
other anticipated expenditures of the 
district, exceeds the anticipated reve
nue from the authorized millage and 
other sources, it is the duty of the 
board under the provisions of Section 
1019.7, supra, to determine the amount 
necessary to cover the deficit and to 
submit the question of levy of such 
extra millage necessary to the voters 
of the district. The trustees are not 
bound to conjecture as to the result 
of such election. When the question is 
submitted to the electors the boards' 
duty has been performed and the mat
ter is then left to the electors. 

It is therefore my opinion: 
1. A board of school trustees may 

enter into contracts with teachers at 
any time during the year, except as 
restricted by the provisions of Section 
1075 Revised Codes of Montana, 1935. 

2. A board of school trustees has 
oniy such powers and authority as is 
granted it by statute, or which are 
reasonably implied from those grant
ed, but has a wide discretion in hon
estly and fairly exercising such pow
ers and authority. 

3. When the board finds that the 
anticipated expenditures for the year 
exceed the anticipated revenue from 
the authorized levy and other sources, 
it is its duty to submit the question 
of an extra levy to the electors of the 
district as provided by law. 

4. Members of a board of school 
trustees are not liable individually for 

. any contracts or acts done by the 
board acting as such in meeting duly 
n,oticed and assembled. 

sincerely yours, 
R. V. BOTTOML Y, 
Attorney General. 




