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courts are required to send a record 
of the conviction and the license, and 
a record of bond forfeiture, to the 
Montana Highway Patrol Board un
der Section 29, Chapter 267. The High
way Patrol Board then must either 
revoke or suspend, in accordance with 
Sections 39 or 31 of Chapter 267 of 
the Laws of 1947, and before any 
driver's license of any kind can be re
issued to the operator, he must com
ply with the civil responsibility fea
tures of the Financial Responsibility 
Act of 1937 .. In other words, we have 
the situation of criminal and civil lia
bilities and responsibilities running 
concurrently. 

It is my opinion, therefore, that 
there is no conflict between Chapter 
139, Laws of 1937, as amended, and 
Chapter 267, Laws of 1947. Under 
Chapter 267, the Highway Patrol 
Board has the full and exclusive au
thority of revocation and suspension 
of operators' and chauffeurs' licenses, 
and the registrar of motor vehicles 
has the sole responsibility of revoking 
all registration certificates of auto
mobiles owned by the 01"fenders. In 
addition to this, before the Highway 
Patrol Board can re-issue an oper
ator's or chauffeur's license, the of
fender must file evidence of financial 
responsibility with the registrar of 
motor vehicles. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 144 

SchooIs:--Abandoned School 
Districn.. 

Held: The legislafure has provided 
where a district has been 
abandoned and the territory 
annexed to another district 
and the requiremenn., as 
amended have been accer
tained and detennined it is 
mandatory on the Board of 
Trustees of the district to 
which the abandoned territory 
is attached to provide a 
school for such children when 
requested ~o do so by the 
parenn. of at least three of 
such children. 

October 15, 1948 

Mr. Jolm F. McGough 
County Attorney 
Jefferson County 
Boulder, Montana 

Dear Mr. McGough: 

You have submitted for my opinion 
the 'following: 

"Where a school district has been 
abandoned and annexed to another 
district and where there are five 
or more children in such abandoned 
territory eligible for attendance in 
an elementary school, as deter
mined by the County Superin
tendent, and such children resicie 
more than three miles from an es
tablished school in the district to 
which the abandoned territory is 
attached, are the trustees of such 
district, to which the abandoned 
territory. is attached, are the trus
tees of such district, to which the 
abandoned territory has been at
tached, required to furnish a school 
for such children." 

The answer to your inquiry is 
found in Section 970 R.C.M., 1935, as 
amended by Chapter 168, Laws of 
1943. 

Prior to the amendment, there was 
no relief for such situated school 
children. A protest from all over the 
State arose because of the harsh re
sults of abandoning a district and an
nexing the territory to another di~
trict without providing for the ele
mentary school children that might be 
residing in such abandoned territory. 

The legislature, to correct the· situ
ation, amended Section 970 R.C.M. 
1935, by Chapter 168, Laws of 1943, 
by providing the same method of 
abandoning a school district and then 
made provision for a school in such 
abandoned territory under the follow
ing condition. 

1. Whenever there are five or more 
children in such abandoned territory 
eligible for attendance in an ele
mentary school. 

2. Such eligibility to be deter
mined by the County Superintendent. 

3. Said children residing more than 
three miles from an established school 
in the district to which the abandoned 
territory is attached. 
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4. That after the foregoing re
quirements have been ascertained, 
then: 

5. The School Trustees shall pro
vide a school in abandoned territory 
when "requested so to do by the 
parents of at least three of such 
children. 

Therefore, it is my opinion the 
legislature has provided that where 
a district has been abandoned and the 
territory annexed to another district 
and when the requirements, Nos. 1, 2 
and 3, set forth above have been 
ascertained and determined to be cor
rect, then the legisalture, by the 
above mentioned amendment, has 
made it mandatory on the Board of 
Trustees of the district to which the 
abandoned territory is attached, to 
provide a school for such children 
when requested to do so by the 
parents of at least three of the 
children. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 145 

County Commissioners-Special 
Election-Vacancy

Appointment. 

Held: "That the Board of Commis
sioners should cODllPly with 
the statutory directions to the 
fullest. extent possible in order 
that the people may have. the 
opportunity to express their 
choice to fill the vacancy, 
rather fhan have the same 
filled by appointment, and 
thns t.he public policy of this 
state will be carried out." 

October 25, 1948 

Mr. Bert W. Kronmiller 
County Attorney 
Big Horn County 
Hardin, Montana 
Dear Mr. Kronmiller: 

You have requested opinion on the 
following facts: 

"Frank S. Morrison was duly 
elected in November of 1947, for a 
six year term as County Commis
sioner of District No. 3 for Big 
Horn County, Montana. Last night, 

Frank S. Morrison died suddenly 
and created a vacancy in the fo
fice. Since it is only twelve days 
until the General Election, is it pos
sible to have a Special Election on 
the same day as the General Elec
tion, for the purpose of electing a 
Commissioner to fill this vacancy, 
or must the District Judges of this 
District appoint a County Commis
sioner to serve until the next Gen
eral Election, which will be held in 
1950?" 

This opinion is given you in con
firmation of oral opinion in telephone 
conversations previous to this date. 

Election to office rather than ap
pointment is the general public policy, 
State v. Lentz, 50 Mont. 322, 146 Pac. 
932, and the law 'favors the require
ment that all officers whenever pos
sible shall be elected by the people, 
Marcelus v. Wright, 61 Mont. 274, 202 
Pac. 381. 

In th~ instant case, the time in 
which a special election to fill this 
vacancy may be held is short. How
ever, in view of the public policy ex
pressed by our Supreme Court in the 
cited cases, it is my opinion that 
every effort should be made to give 
the people an opportunity to fill this 
vacancy by election rather than have 
it filled by appointment. 

Section 532, Revised Codes of Mon
tana, 1935, provides: 

"Special elections are such as are 
held to supply vacancies in any 
office and are held at such times 
as may be designated by the proper 
officer or authority .... " 

Section 536, Revised Codes of Mon
tana, 1935, provides: 

"Whenever a special election is 
ordered by the board of county 
commissioners, they must issue an 
election proclamation, containing 
the statement provided for in sub
division one af Section 534, and 
must publish and post it in the 
same manner as proclamations is
sued by the governor." 

Section 533, Revised Codes of Mon
tana, 1935, provides as to issuance of 
proclamation by the Governor and 
publishing and posting the same: 

" .. at least ten days before such 
spceial elect~on, the governor must 
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