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Chapter 194, Laws of 1943, as 
amended by Chapter 44 Laws of 1945 
provides: ' . 

"All honorably discharg-ed persons 
who served with the United States 
forces in any of its wars and who 
were borta fide residents of the State 
of Montana at the time of their 
entry into said United States forces 
shall have free fees and tuition in 
any and all of the units of the Uni­
versity of Montana, including the 
law and medical departments, and 
for extra studies in any of the units 
o~ the University of Montana, pro­
vlded, however, that the provisions 
of this act shall not apply to per­
sons who qualify under the pro­
VlSlOns of the 'Servicemen's Read­
justment Act of 1944,' being 'public 
law 346 of the seventy-eighth Con­
gress, Chapter 268, second session' 
and 'Public Law 16 of the seventy­
eighth Congress, Chapter 22 first 
session,' and all acts sUPplem~ntary 
and amendatory thereof!' . 

. This office has previously con­
sldered the above quoted section in 
Official Opinions 68, 104 and 121 of 
yolume 21, Report and Official Opin­
lons of the Attorney General and in 
Official Opinion No. 89, Volume 22, 
Report and Official Opinions of the 
Attorney General. 

It is Official Opinion No. 121 of 
Volume 21 which gives us the most 
a.id in answering your present ques­
tion. It was held there that persons 
"who qualify" under the Servicemen's 
Readjustment act of 1944 and acts 
supplementary and amendatory there­
to, are persons who are eligible to re­
ceive education benefits under that 
federal legislation-and as such they 
are excepted from the benefits be­
stowed by Chapter 194, Laws of 1943, 
as amended by Chapter 44 Laws of 
1945. ' 

However, once a veteran has ex­
hausted his rights under the federal 
a?t, it is obvious he is no longer eli­
glble for federal benefits. Hence un­
der the interpretation by this o'ffice 
applied in Opinion No. 121, Volume 21, 
~~pr~: such a veteran no longer "qual­
lfles. He then becomes eligible to 
the benefits bestowed by our legisla­
tive assembly in Chapter 194, Laws of 
1943, as amended by Chapter 44, Laws 

of 1945, and if he meets all qualifica­
tions regarding honorable discharge 
service and residence, shall have fre~ 
fees and tuition, as set forth in Offi­
cial Opinion No. 155, Volume 20, Re­
port and Official Opinions of the At­
torney General, in any and all of the 
units of the University of Montana. 

It is therefore, my opinion: 

1. Persons who are eligible to re­
ceive educational benefits under the 
Servicemen's Readiustment Act of 
1944 (Public Law 346, 78th Congress 
1944), and acts supplementary and 
amendatory thereto, shall not receive 
free fees and tuition in the units of 
the University of Montana, as alreaqy 
ruled by this office in Official Opinion 
No. 121, Volume 21, Report and Offi­
cial Opinions of the Attorney General. 

2. Veterans who have been honor­
abley discharged from service with 
the United States forces in any of its 
wars and who were bona fide residents 
of the state of Montana at the time 
of such entry into said forces-and 
who have exhausted all their benefits 
and are no longer eligible to any bene~ 
fits under the Servicemen's Readjust­
ment Act of 1944, supra, and as 
amended, shall have free fees and tui­
tion in any and all of the units of the 
University of Montana, in accordance 
with Chapter 194, Laws of 1943, as 
amende? by Chapter 44, Laws of 1945, 
and as mterpreted in Official Opinion 
No. 155, Volume 20, Report and Of­
ficial Opinions of the Attorney Gen­
eral. 

Sincerely yours, 
R. V. BOTTOML Y; 
Attorney General 

Opinion No. 122 

County, Power of -County Hospital 

Held: Chapter 56, Laws of 1947. 
which granbl permission for 
the use of the county hospital 
by the non-indigent sick does 
not aut.horize the county to 
construct hospitals in size in 
excess of the present and fu­
ture needs for the care of the 
indigent sick. 
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Mr. J. F. Fennessy, Jr. 
County Attorney 
Lincoln County 
Libby, Montana 
Dear Mr.. Fennessy: 

June 30, 1948 

You have requested my opinion con­
cerning the power of a county to erect 
a couty hospital for the use of the in­
digent and non-indigent sick. 

Chapter 56, Laws of 1947, and Chap­
ter 238, Laws of 1947, both amended 
Section 4465.8, Revised Codes of Mon­
tana, 1935, and neither made reference 
to the other. Section 4465.8, prior to 
amendment provided for the erection 
and furnishing of county buildings 
which were designated as "a court­
house, jail, hospital, and such other 
public buildings as may be necessary." 
Chapter 56 amended the section, so far 
as we are concerned here, by author­
izing the use of the county hospital 
by non-indigent sick who would pay 
a reasonable fee for such services. 

The amendments of Section 4465.8 
by Chapter 238 were not directed to­
ward the county hospital or its use, 
but were concerned with the erection, 
furnishing and maintenance of a 
"civic center, youth center, park build­
ings, museums, recreation centers, and 
any combination thereof" and also 
their administration. 

While the amendment of one stat­
ute by two acts of the same legisla­
ture without reference in the last en­
acted to the first raises a problem in 
statutory construction, in the present 
situation a case decided by our Su­
preme Court offers a solution. In 
State ex reI. Hay V. Hindson, 40 Mont. 
353, 106 Pac. 362, the Court con­
sidered two acts of the legislature 
passed at the same session which 
amended the same statute. The case 
held that repeals by implication are 
not favored and that the presump­
tion against an implied repeal is 
stronger where the provisions were 
enacted at or about the same time. 
The Court said in regard to this prob­
lem: 

"The question before us is not a 
new one. It has arisen in many 
states, and it is quite uniformly held 
that, where two amendatory stat­
utes are passed at the same session 

of the legislature, neither of which 
refers to the other, they will both 
be held to be effective, unless the 
amendatory portions are irreconcil­
able." 

Applying the above quoted rule to 
the two chapters under consideration 
leads to the conclusion that each may 
be given effect. Chapter 56 provided 
for the use of the county hospital by 
non-indigent patients and Chapter 238 
provided for the erection of enumer­
ated additional county building-so It 
is apparent that the legislative intent 
in each was concerned with a different 
problem and there is nothing irrecon­
cilable in permitting both to be oper­
ative. The use of a hospital by non­
indigent sick is far removed in rela­
tionship from the question of erecting 
youth centers and similar buildings. 

In your letter you ask if Chapter 56, 
by authorizing the use of the county 
hospital by the non-indigent sick per­
mits the construction of a hospital or 
hospitals in size sufficient for both 
classes of patients. In other words, 
may hospitals for all patients be built 
with the proceeds from county bond 
issues? 

This office, in Opinion No. 225, Vol­
ume 21, Report and Official Opinions 
of the Attorney General, written prior 
to the enactment of Chapter 56, Laws 
of 1947, held that a county hospital 
shall not be constructed in size in ex­
cess O'I the present needs with reason­
able provision for future requirements 
for the care of the indigent sick. The 
opinion also held that space not im­
mediately necessary for indigent could 
be leased to non-indigent sick. Chapter 
56 in amending Section 4465.8 gave 
statutory sanction to the use of the 
county hospital by the non-indigent, 
but did not enlarge the original pur­
pose of the county hospital as being 
for the use of the poor and indigent 
sick. The underlying principle that the 
county hospital is for the use of the 
indigent was recognized in Chapter 56 
by the following limitation: 

". . .' providing, said non-indigent 
sick pay a reasonable fee for such 
hospitaliziation and providing there 
are no indigent sick needing hos­
pitalization who would be deprived 
of said hospitalization by reason of 
the use of said hospital facilities by 
non-indigents." 
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To hold that permission for paying 
patients to use the hospital is a grant 
of greater authority in constructing 
county hospitals would violate the 
meaning of the language used in the 
above quoted. This office held in opin­
ions No. 51 and 225, Volume 21, Re­
port and Official Opinions of the At­
torney General, that county hospitals 
were to be used for the care of the in­
digent and the present and future 
needs of such patients fixed the size 
of the hospital, and the use of the 
hospital by paying patients authorized 
by Chapter 56 does not vary the ori~­
nal purpose of the hospital. Chapter 
56 merely permits the non-indigent to 
use the 'facilities of the hospital con­
structed for the indigent when the laj:­
ter do not need the space. 

It is, therefore, my opinion that 
Chapter 56, Laws of 1947, which 
grants permission for the use of the 
county hospital by the non-indigent 
sick does not authorize the county to 
construct hospitals in size in excess 
of the present and future needs for 
the care of the indigent sick. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 123 

Cemetery District--Cemetery 
County Commissioners, Authority of 

Held: A cemetery district· ca!lJlot 
maintain a cemetery outside 
of the counfy and outside of 
the district. 
A portion of one county can­
not be annexed ~thin an 
existing cemetery district in 
another county. 

June 30, 1948 

Mr. E. Gardner Brownlee 
County Attorney 
Ravalli County 
Hamilton, Montana 

Dear Mr. Brownlee: 

You have submitted the following 
for my opinion: 

1. Can a cemetery district maintain 
a cemtery outside of the county and 
outside of the district? 

2. If the foregoing question is an­
swered in the negative, is there any 
way that a portion of the north end 
of Ravalli County can be annexed 
within the existing cemetery district 
in Missoula County? 

In answering your inquiry it is well 
to examine the "Public Cemetery Dis­
tricts Act," which is incorporated in 
Chapter 16, Laws of 1945. The first 
section of said Act provides: 

"Section 1. There is her e b y 
deemed and declared a public ceme­
tery district act for the State of 
Montana. A cemetery district may 
contain the entire territory em­
braced within a count.y or any por­
tion or subdivision thereof." (Em­
phasis supplied). 

The' foregoing provision limits the 
area of a public cemetery district to 
the entire territory within a county. 

Section 8 of the Act limits the pow­
er and authority to maintain a ceme­
tery or cemeteries to the district itself. 

Section 9, provides for the levy by 
the board of county commissioners of 
an anual tax upon the property with­
in the cemetery district. 

The legislature, having limited the 
area of a public cemetery district to 
the entire territory within one county, 
or a portion or subdivision of the 
county, a board of county commis­
sioners would have no extra terri­
torial power or authority beyond the 
limits of their own county. The pow­
er and authority of a board of county 
commissioners is only such as is 
granted by the legislature. 

I can well understand the desires 
of the people concerned, but we must 
take the law as the legislature has 
given it to us. Our Supreme Court 
has held repeatedly, so that it is al­
most an axiom, 

"The fact that contemplated ac­
tion may be in the best interest of 
the county is not an admissable ar­
gument. The doctrine of expedi­
ency does not enter into the con­
struction of the statutes." 

Franzke v. Fergus County, 76 
Mont. 150, 158, 245 Pac. 962 State 
ex reI. Blair v. Kuhr, 86 Mont. 377. 
283 Pac. 758 Judith Basin County 
ex reI. Vralstad v. Livingston, 89 
Mont. 438, 298 Pac. 356. 
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