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the office will permit it with no ad
ditional cost or loss to the county." 

While the above opinion holds that 
officers or deputies "should be per
mitted to take a reasonable vacation," 
it does not suggest that the officer 
should have a vacation as a matter of 
right. A public officer may take his 
vacation or decline to take it as he 
likes, (In re Croker (1903) 175 N. Y. 
158, 67 N.E. 307) but if he does not 
take it he has not such a right in it 
that he may demand or accept addi
tional compensation for the time 
worked which might have been spent 
on vacation with pay. 

It is, therefore, my opinion a public 
officer may not claim additional com
pensation for a vacation not taken 
where there is no statutory authority 
for such claim. 

City officers receiving payment of 
increase in salary, not authorized by 
law, must make refund of the un
authorized amount to the city. (See 
Opinion 126, Volume 20, Report and 
Official Opinions of the Attorney 
General.) 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 105 

County Commissioners-Fire 
Districts, Establishment of

Levy-Tax, Special. 

Held: Where a board of county com
missioners establishes a fire 
district and makes the special 
levy as provided in Section 
5148, Revised Codes of Mon
tana, 1935, as amended, the 
levy is impressed upon all of 
the property as exp.ressed in 
Section 17 of Article XII of 
the State Constitution, and 
Section 16, Revised Codes of 
Montana, 1935, and includes 
both real and personal prop
erty. 

March 13, 1948 

Mr. William Lessley 
County Attorney 
Gallatin County 
Bozeman, Montana 

Dear Mr. Lessley: 

You have requested my opinion as 
to the meaning of Section 5148, Re
vised Codes of Montana, 1935, as 
amended by Chapter 118, Laws of 
1945, as amended by Chapter 97, Laws 
of 1947, as to the property upon which 
the special tax in such an established 
district is imposed. 

Section 5148 is a part of Chapter 
392, Volume 2 of the Codes of 1935, 
and as amended and now appearing in 
Chapter 97, Laws of 1947, is, in part, 
as follows: 

"The board of county commis
sioners is hereby authorized to es
tablish fire districts in any unin
corporated territory, town or vil
lage whenever requested in writing 
so to do by the owners of fifty per 
cen t ( 50 % ) or more, of the area 
included within the proposed dis
trict and who constitute a majority 
of the taxpayers who are freehold
ers of such territory, town or vil
lage, and whose names appear upon 
the last com pIe ted preceding 
assessment roll; and at the time 
of the annual levy of taxes may 
levy a special tax upon all property 
within such district for the purpose 
of buying apparatus, etc ... " (Em
phasis supplied). 

It is apparent from the language 
used in the foregoing quoted part of 
Section 5148, as amended, that the 
intent of the legislature was to im
pose the special tax upon "all property 
within the district." 

The word "property" as used in our 
State Constitution for taxation pur
poses is defined in Section 17 of Ar
ticle XII as follows: 

"The word property as used in 
this article is hereby declared to in
clude moneys, credits, bonds, 
stocks, franchises and all matters 
and things (real, personal and 
mixed) capable of private owner
ship, but this shall not be construed 
so as to authorize the taxation of 
the stocks of any company or cor
poration when the property of such 
company or corporation represented 
by such stocks is within the state 
and has been taxed." 

It is further noted that Section 16, 
Revised Codes of Montana, 1935, de-
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fines the word "property", unless 
otherwise apparent from the context, 
as follows: 

"1. The word 'property', includes 
property real and personal. ... " 

In other counties of the state, which 
have established fire districts, they 
have impressed the special tax on all 
property, both real and personal with
in the district. 

I cannot believe the legislature in
tended to make any distinction. 

It is, therefore, my opinion that 
where a board of county commission
ers establishes a fire district and 
makes the special levy as provided in 
Section 5148, Revised Codes of Mon
tana, 1935, as amended, the levy is 
impressed upon all of the property as 
expressed in the above constitutional 
provision, and Section 16, Revised 
Codes of Montana, 1935, and includes 
both real and personal property. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 106 

Witnesses, Out of State-Mileage, 
Maximum Amount: For 

Held: The maximum amount for 
mileage, which may be ten
dered a witness in a criminal 
case for attendance from an
other state in a trial in this 
state, is the sum of ten cents 
per mile as provided in Section 
8 Chapter 188, Laws of 1987. 

March 25, 1948 

Mr. W. G. Gilbert, Jr. 
County Attorney 
Beaverhead County 
Dillon, Montana 

Dear Mr. Gilbert: 

You have requested my opinion con
cerning the amount for mileage that 
may be tendered to a witness sum
moned from another state to testify 
in this state in a criminal case under 
the provisions of Section 3, Chapter 
188, Laws of 1937. 

In your letter you advised me that 
the witness you wish to summon re
sides in Idaho and that under the 
Idaho act provision is made for the 
payment of 15 cents per mile and the 
witness would not have to come to 
Montana unless he were paid such 
amount. 

This office, in Volume 10, Page 210, 
Report and Official Opinions of the 
Attorney General, held that witnesses 
coming from outside the state to at
tend a criminal trial are entitled to 
mileage only from the state line to 
the place of trial. This situation was 
corrected by Chapter 188, Laws of 
1937, which provides for the attend
ance of witnesses in criminal cases 
both from· this state to another state 
and also in Montana from states 
which by their laws have provided for 
attendance in this state. The com
pensation for the latter witnesses is 
fixed by Section 3 of Chapter 188, 
which provides, in part: 

"If the witness is summoned to 
attend and testify in this State, he 
shall be tendered the sum of ten 
(10c) a mile for each mile and five 
dollars $(5.00) for each day that 
he is required to· travel and attend 
as a witness." 

This portion of Chapter 188 must be 
considered a limitation on the amount 
that may be paid for mileage and pe. 
diem. In 70 C. J. 67, the text states 

"Witnesses are entitled to com
pensation only under statutes pro
viding therefore. They are not en
titled thereto at common law, or in, 
cases for which the statute does not 
provide." 

It is thus apparent that the au
thority for the payment of mileage 
must be found in the statute, in this 
case Section 3 of Chapter 188, Laws 
of 1937, and the amount designed con
stitutes a limitation. 

It is, therefore, my opinion that the 
maximum amount for mileage, which 
may be tendered a witness in a crim
inal case for attendance from another 
state in a trial in this state, is the 
sum of ten cents per mile as provided 
in Section 3, Chapter 188, Laws of 
1937. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 
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