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in which tlae concerned public official 
is to be elected. There can be no 
other construction as to the time when 
such raise is fixed in construting Chap­
ter 150, Laws of 1945. 

I t is therefore my opinion that the 
salaries fixed and specified in Chapter 
150, Laws of 1945, will riot take effect 
until the duly qualified and elected 
official has taken office for the term 
for which he was elected, subsequent 
to the fixing of such salary by the 
board of county commissioners in 
Septel1J ber of the election year for that 
particular office. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No.8!. 

State Examiner-Examiner, state­
Offices and Officials, County-County 

Commissioners-Counties. 

Held: When the IState Examiner 
starts his examination of a 
county office, and after count­
ing the cash and verifying the 
bank accounts of such officer, 
he finds a shortage exists in the 
accounts of said officer, the 
State Examiner shall forthwith 
file a verified preliminary re­
port showing the existence of 
such shortage and the amount 
or approximate amount thereof, 
with the board of county com­
missioners. Upon the filing of 
such verified statement, such 
officer shall immediatley be sus­
pended from the duties and 

'emoluments of his office, and 
the board of county commis­
sioners shall appoint some quali­
fied person to such office, pend­
ing the completion of such ex­
amination. When the State 
Examiner completes the audit 
or examination of the accounts 
of a county officer and finds 
that a shortage existed in the 
accounts of such officer on the 
date of the commencement of 
such examination, the State Ex­
aminer must file with the board 
of county commissioners his 
verified final report, showing 
such shortage. Upon the filing 
of such report the officer whose 
accounts were short forfeits 
his rights to said office. 

Mr. J. E. McKenna 
County Attorney 
Fergus County 
Lewistown, Montana 

Dear Mr. McKenna: 

October 17, 1945. 

You have asked me the following 
question: 

When the State Examiner has 
started an examination of a county 
office and has filed with the board 
of county commissioners his verified 
preliminary report showing a short­
age existing in the accounts of such 
county officer, is it then manadtory 
on the board of county commission­
ers to suspend SUCD county officer 
from his duties and emoluments of 
said office pending the final exami­
nation of such office? And if upon 
the completion of the audit or exami­
nation of the accounts of such offi­
cer by the State Examiner, a short­
age shall be found to have existed 
in the accounts of such officer on 
the date of the commencement of 
such examination, is the said office 
forfeited? 

In answering your inqury, I call to 
your attention Chapter 179, Laws of 
1939, the pertinent part thereof being 
as follows: 

"The state examiner shall have full 
power and authority to count the 
cash, verify the bank accounts and 
verify any and all accounts of any 
public officer whose accounts he is 
examining pursuant to law. 

"Any ... county ... officer who 
shall refuse to accord the state ex­
aminer access during an examination 
of such officer's accounts, to his cash, 
bank accounts, or any of the papers, 
vouchers or records of his office, or 
if the state examiner after counting 
the cash and verifying the bank 
accounts of such officer shall find 
that a shortage exists in the accounts 
of said officer, the state examiner 
shall forthwith file a verified pre­
liminary report showing . . . the 
existence of such shortage, and the 
amount or approximate amount 
thereof ... with the board of county 
commissioners of the proper county 
if the officer be a co un ty ... officer 
... ; upon the filing of such verified 
statement, such officer shall imme-
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diately be suspended from the duties 
and emoluments of his office and 
· .• the board of county commission­
ers of the county in case of county 
· . . officers . . • shall appoint some 
qualified person to such office, pend­
ing the completion of such exami­
nation. 

"Upon the completion of the audit 
or examination of the accounts of 
such officer by the state examiner, 
if a shortage shall be found to have 
existed in the accounts of such offi­
cer on the date of the commencement 
of such examination, the state ex­
aminer shall file, in the office of the 
· .. board of county commissioners 
of the proper county in case of a 
county . . . officer . . . a verified 
final report of the examination or 
audit, showing such shortage, where­
upon the right of such officer to such 
office shall be forfeited, and such 
office shall thereupon become va­
cant as of the date of the suspension 
of such officer as hereinabove pro­
vided, and the person appointed to 
such office upon the suspension of 
said officer shall hold said office 
until the election and qualification 
of his successor, as provided by law." 
(Emphasis mine.) 

The legislative intent expressed in 
the foregoing statute appears to be 
plain and unambiguous. 

It is to be noted that the legislature 
has used the word "shall" in com­
manding the duty of each of the officers 
is to perform. When the State Ex­
aminer discovers a shortage in a county 
officer's accounts, he shall forthwith 
file a verified preliminary report show­
ing the existence of such shortage with 
the board of county commissioners. 
Upon the filing of such verified pre­
liminary report or statement such offi­
cer shall immediately be suspendded 
from the duties and emoluments of 
his office, and the board of county 
commissioners shall appoint some qual­
ified person to such office, pending the 
completion of such examination. Upon 
the completion of such examination or 
audit of the accounts of such officer 
by the State Examiner, if a shortage 
shall be found to have existed in the 
accounts of such officer on the date 
of the commencement of such exami­
nation, the State Examiner shall file, 
in the office of the board of county 
commissioners a verified final report 

of the audit or examination §howing 
such shortage, whereupon the right of 
such officer to such office shall be for­
feited. Such office shall thereupon be­
come vacant as of the date of the sus­
pension of such officer, and the per­
son appointed to such office upon the 
suspension of said officer shall hold 
said office until the election and quali­
fication of his successor, as provided 
by law. 

The chapter then provides that the 
officer whose right to such office has 
been forfeited may test the right of 
his successor by quo warranto in the 
district court. 

Black's Law Dictionary defines the 
word "shall" as follows: 

"'Shall', as used in statutes, con­
tracts and the like is generally man­
datory; citing many cases." 

Especially is this true when directed 
to public officers for and in the public 
interest. 

"The word 'shall' when addressed 
to public officials is mandatory." 
(McDunn v. Roundy, 191 Iowa 976, 
181 N. W. 453, 454.) 

"We must interpret the statute ac­
cording to' the context and the ap­
proved usage of the language (§15, 
Rev. Codes), which means according 
to the ordinary rules of grammar; 
and if thus regarded the words em­
body a definite meaning involving no 
absurdity or contradiction we may 
not add to nor take away from their 
meaning. State ex reI. Palagi v. 
Regan, 113 Mont. 343, 126 Pac. (2d) 
818." (Steinbremer v. Love, 113 
Mont. 466, 129 Pac. (2d) 101, 102.) 

"No rule of construction can jus­
tify the disregard of the plain man­
date of the law. 'In the construction 
of a statute the office of the judge 
is simply to ascertain and declare 
what is in terms or in substance con­
tained therein, not to insert what has 
been omitted, or to omit, what has 
been inserted'. (Sec. 10519. Rev. 
Codes 1921.)" (State ex reI. Mage10 
v. Inr1u~. Ace. Board, 102 Mont. 455, 
462, 59 Pac. (2d) 785.) 

From the foregoing Chapter 179, 
Laws of 1939. as given us by the legis­
lature, ?nd the decisions of our court, 
and applying the rules of construction 
of statutes, it is my opinion that the 



110 OPINIONS OF THE ATTORNEY GENERAL 

language of this chapter is mandatory 
on the State Examiner and on the 
board ot county commissioners. When 
the State Examiner starts his exami­
natIon of a county office, and after 
counting the 'cash and verifying the 
bank accounts of such officer, he finds 
a shortage exists in the accounts of 
said officer, the State Examiner shall 
forthwith file a verified preliminary re­
port showing the existence of such 
shortage and the amount or approxi­
mate amount thereof, with the board of 
county commissioners. Upon the filing 
of such verified statement, such officer 
shall immediately be suspended from 
the duties and emoluments of his office, 
and the board of county commissioners 
shall appoint some qualified person to 
such office, pending the completion of 
such examination. When the State Ex­
aminer completes the audit or examina­
tion of the accounts of a county offi­
cer and finds that a shortage existed 
in the accounts of such officer on the 
date of the commencement of such 
examination, the State Examiner must 
file with the board of county commis­
sioners his verified final report, show­
ing such shortage. Upon the filing of 
such report the officer whose accounts 
were short forfeits his right to said 
office. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 82 

Certified Public Accountants-Exami­
nation, Certified Public Accountants­
Failure, Examination for Certified Pub­
lic Accountants-Accountant, certified 
Public-Public Accountants, Certified. 

Held: An applicant who has failed in 
the certified public accountant's 
examination may take further 
examinations within the next 
two succeeding years following 
such failure. but in no event 
shall he be entitled to more than 
one examination in each year. 

October 18, 1945. 

Mr. Conrad T. Bjornlie, Secretary 
State Board of Examiners in 
Accountancy 
Thisted Building 
Great Falls, Montana 

Dear Mr. Bjornlie: 

You have submitted the following 
question to me for an opinion: 

Mayan applicant who has taken 
the certified public accountant's ex­
amination and failed, take the exami­
nation again during the same year 
providing the Board of Examiners 
holds another examination that year? 

Section 3241.6, Revised Codes of 
Montana, 1935, provides as follows: 

"The university shall be entitled 
to receive for the examination and 
certificate, provided- for in section 
3241.1, a fee of twenty-five dollars, 
payable in advance at the time of 
making app'Jication therefor. Any 
applicant who shall fail to pass an 
examination shall be entitled to fur­
ther examinations within the next 
two succeeding years following such 
failure, but at such times only as the 
board of accountancy shall hold the 
regular examination, prescribed in 
section 3241.5. Such applicant shall 
not be entitled to more than one ex­
amination in each year, providing, 
that for each additional examination, 
after the failure of such applicant 
to pass, a fee of five dollars shall be 
paid by such applicant _ for each addi­
tional examination." (E mph a sis 
mine.) 

This section specifically states that 
an applicant who fails in an examina­
tion is entitled to further examinations 
within the next two succeeding years 
following such failure, but that such 
applicant shall not be entitled to more 
than one examination in each year. 
The language of the act is plain and 
unambiguous and needs no interpreta­
tion 

It is therefore my opinion that an 
applicant who has failed in the certi­
fied public accountant's examination 
may take further examinations within 
the next two succeeding years follow­
ing such failure, but in no event shall 
he be entitled to more than one such 
examination in each year. 

You further question Sections 2 and 
4 of the university regulations con­
tained in the circular of information 
concerning certificate of certified pub­
lic accountant in the - State of Mon­
tana, published by Montana State Uni­
versity. Missoula, Montana, December, 

cu1046
Text Box

cu1046
Text Box




