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hibiting the attendance of a child who 
is a resident of its district and who has 
attained the age of six years from en
tering and attending such district free 
public school. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 73. 

Counties-County Roads-Roads
Highways, Counties-County Commis
sioners-Public Highways and Roads. 

Held: A county road which has been 
"laid out" is a public highway 
and must be worked and main
tained by the county. 

September 27, 1945. 

Mr. Lyman H. Bennett, Jr. 
County Attorney 
Madison County 
Virginia City, Montana 

Dear Mr. Bennett: 

You have requested my opinion con
cerning the following: 

Is it the duty of county commis
sioners to maintain a road which has 
been laid out many years ago, even 
though not platted nor ever approved 
by the commissioners if such road is 
presently used by the public? 

We have in this county a large 
number of roads leading into various 
gulches which have been used by 
the public as wood roads and to get 
to and from various mining proper
ties, etc. The commissioners of this 
county do not deem them such roads 
as to require maintenance by the 
county. 

In answering your question, it is 
necessary to consider the definition of 
a public highway. 

Section 1612, Revised Codes of Mon
tana, 1935, provides: 

"All highways, roads, lanes, streets, 
alleys, courts, places, and bridges laid 
out or erected by the public or now' 
traveled or used by the public, or if 
laid out or erected by others, dedi
cated or abandoned to the public, or 
made such by the partition of real 
property, are public highways." (Em
phasis mine.) 

In the first paragraph quoted from 
your letter, you ask concerning roads 
which were "laid out" many years ago. 

In French v. County of Lewis and 
Clark, 87 Mont. 448, 228 Pac. 455, our 
Supreme Court said: 

"'All highways ... laid out by 
the public ... are public highways' 
(Sec. 1612, Rev. Codes, 1921). As 
the conjunction 'or' is used, the high
ways described became a county road, 
or public highway, on being laid out 
whether 'erected' or not. 

"The term 'to layout,' when used 
with reference to highways, 'has been 
from the earliest times, the appro
priate expression for locating and 
establishing a new highway.' ... 
and means the taking of all necessary 
legal steps for the establishment of, 
and looking toward, the construction 
of a highway, but does not include 
the actual physical act of construc
tion . . . When once 'laid out' ac
cording to law, a highway does not 
become extinct through not being 
opened or used by the public." 

The roads in question having been 
"laid out" are public highways and 
continue to be so until abandoned in 
accordance with Section 1614, Revised 
Codes of Montana, 1935, and Chapter 
143 of the Political Code as amended. 
There is no indication in your letter 
that legal steps had been taken to 
abandon the road. 

Section 1622, Revised Codes of Mon
tana, 1935, makes it the duty of the 
board of county commissioners to cause 
public highways to be worked and 
maintained. (French v. County of 
Lewis and Clark, supra.) 

It is therefore my opinion that a 
county road which has been "laid out" 
is a public highway and must be worked 
and maintained by the county. 

Sincerely yours. 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 74. 

School and School Districts-Transpor
tation of Private School Pupils
Trustees-Schools-Pupils, school 

transportation. 

Held: School trustees have the dis
cretionary power to permit DU
pils attending private or paro-
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chial schools to ride on public 
. school busses provided there is 
ample room on the busses and 
the parents or guardians of such 
children pay their proportionate 
share of the cost of such trans
portation. 

September 29, 1945. 

Mr. Wilbur P. Werner 
County Attorney 
Glacier County 
Cut Bank, Montana 

Dear Mr. Werner: 

You have requested my opinion con
cerning Section 8, of Chapter 152, Laws 
of 1941. You ask in particular whether 
the power to issue a permit to students 
attending a private school to ride on a 
public school bus is discretionary or 
mandatory. 

Section 8 of Chapter 152, Laws of 
1941, provides: 

"Any child attending other than a 
pu blic school may secure from the 
clerk of the school district a permit 
to ride on a public school bus, pro
vided, that, for such serviCe the 
parents or guardian of the child shall 
pay their proportionate share of the 
cost of such transportation." 

While the above section provides 
that the clerk issues the permit, yet it 
is the school board which prescribes 
the rules and the clerk acts under the 
direction of the board. Such a pro
cedure is in accord with the provisions 
of Section 1015, Revised Codes of Mon
tana, 1935, as amended, which provides 
in part: 

"Every school board unless other
wise specially provided by law shall 
have the power, and it shall be its 
duty: 1. To prescribe and enforce 
rules not inconsistent with law, or 
those prescribed by the superintend
ent of public instruction for their own 
government of schools under their 
supervision ... " 

A former Attorney General consid
ered Chapter 152, Laws of 1941, and 
said in Opinion No. 228, Volume 19, 
Report and Official Opinions of the 
Attorney General, in regard to the act's 
application to the transportation of 
pupils enrolled in public schools that: 

"Section 1053 of the Revised Codes 
of Montana, 1935, defines 'public 
school' as follows: 

"'A public school is a school es
stablished and maintained under the 
laws of this state at public expense 
and comprising the elementary 
grades, and, when establishea, the 
kindergarten and the high school in
cluding all the junior and senior 
grades of high school work.' 

"If a child were enrolled in a pri
vate or a parochial school he would 
no longer be a 'public school pupil' 
within the meaning of the title of 
Section 1 of the Transportation Act 
and would not be entitled to trans
portation or payment in lieu thereof. 
It is my opinion public school moneys 
may not be expended to pay trans
portation to a student attending a 
prIvate or parochial school. Under 
Section 8 of Chapter 152 of the Laws 
of 1941 provision is made for allow
ing children attending private school 
to ride on public school busses, pro
vided the parent or guardian pays 
the proportionate part of such bus 
transportation. This clearly indi
cates no public school money is to 
be spent for private school pupils 
either directly or indirectly." . 

As indicated in the above quoted 
opinion, the legislative intent was to 
provide transportation facilities for 
pupils attending public school and not 
those attending private or parochial 
schools. However, Section 8 of Chap
ter 152, offers the facilities to tho<;e 
attending private or parochial schools 
provided the parent or guardian pays 
the p\;oportionate part of such bus 
transportation. The transportation of 
the pupils attending the public schools 
being the primary purpose of the act, 
the facilities would be available to those 
attending pirvate or parochial schools 
after the public school pupils had first 
been taken care of. This would mean 
that if there were room in the school 
bus, the pupils attending the private 
and parochial schools could be accom
modated. 

Without doubt it was not the intent 
of the legislature to permit school 
boards to arbitrarily exclude pupils 
attending private or parochial schools, 
but in fact, it is the duty of school 
trustees to permit the use of the facili
ties if it can be done without over-
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crowding or additional expense to the 
district. 

It is therefore my opinion that under 
Section 8, Chapter 152, Laws of 1941, 
school trustees have the discretionary 
power to permit pupils attending pri
vate or parochial schools to ride on 
Dublic school busses provided there is 
ample room on the busses and the par
ents or guardians of such children pay 
their proportionate share of the cost 
of such transportation. The discretion
ary power lodged in the school trustees 
is not to be used in any arbitrary or 
capricious manner, but is to be exer
cised with the view of first accommo
dating the public school pupils and 
then the private or parochial school 
pupils. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 75. 

Merit System Chuncil-Unemployment 
Compensation Act-Public Employees 

Retirement System-Welfare-State 
Public Employees Reitrement System. 

Held: The board of administration of 
the State Employees Retirement 
System may not select its per
sonnel through the Merit Sys
tem Council. 

October 1. 1945. 

Mr. Sam W. Mitchell, President 
Public Employees Retirement System 
State Capitol 
H elena, Montana 

Dear Mr. Mitchell: 

You have requested my opinion ask
ing if the Merit System Council has 
legal authority to proceed with the 
classification. examination and c('rtifi
cation of personnel for the positions 

.with the Public Employees Retirement 
System. 

The Merit Svstem Council was set UP 
under the authoritv and direction of 
Section III (b) of 'Part I, Chapter 82. 
Laws of 1937. Its purpose was to 
"establish and maintain minimum stand
ards of service and personnel. and to 
formulate salary schedules for the clas
sified personnel, based upon training, 
experience and ability. for employees 
selected for positions in the state office 

of the state department (of Public Wel
fare) and in county departments." It 
was a requirement of the Social Se
curity Board so that "Personnel stand
ards shall conform insofar as possible 
with general standards as established 
or required by the federal social secur
ity board." This requirement is made 
of each state agency or department to 
which the federal government con
tributes funds for administrative or 
other purposes. 

Under the Unemployment Compen
sation Act, Chapter 137, Laws of 1937, 
it is specifically provided by Section 
11 (d) as follows: 

"Subject to other provisions of this 
act, the commission is authorized to 
appoint, fix the compensation and 
prescribe the duties and powers of 
such officers, accountants, attorneys, 
experts, and other persons as may be 
necessary in the performance of its 
duties under this act. The commis
sion may delegate to any such per
sons such power and authority as it 
deems reasonable and proper for the 
effective administration of this act, 
and may in its discretion bond any 
person handling money or signing 
checks hereunder. The commission 
shall classify positions under this act 
and shall establish salary schedules 
and minimum personnel standards for 
the positions so classified. The com
mission shall provide for the holding 
of examinations to determinc the 
qualifications of applicants for the 
positions so classified, and except for 
temporary appointments of not to 
exceed six months in duration, such 
personnel shall be appointed on the 
basis of efficiency and fitness as de
termined in such examinations. No 
person who is an officer or committee 
member of. any political party or
ganization or who holds or is a can
didate for any public office shall be 
appointed or employed under this 
act. The commission shall estab
lish and enforce fair and reasonable 
regulations for appointments, pro
motions. and demotions based upon 
rating of efficiency and fitness and 
for terminations for cause." 

Under such authority specifically 
granted the Unemployment Compen
sation Commission. it has utilized the 
facilities of the Merit System Council. 
This it may legally do by virtue of the 
authority granted it by the legislature. 
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