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Our State Constitution provides in 
Section 2 of Article XIX as follows: 

"The legislative assembly shall 
have no power to authorize lotteries, 
or gift enterprises for any purpose, 
and shall pass laws to prohibit the 
sale of lottery or gift enterprise 
tickets in this state." 
Section 11149, Revised Codes of 

Montana, 1935, defines a lottery in the 
following language: 

"A lottery is any scheme for the 
disposal or distribution of property 
by chance, among persons who have 
paid or promised to pay any valuable 
consideration for the chance of ob­
taining such property or a portion of 
it, or for any share or interest in 
such property, upon any agreement, 
understanding, or expectation that it 
is to be distributed or disposed .of by 
lot or chance, whether called a lot­
tery, raffle, or gift enterprise, or by 
whatever name the same may be 
known." 

In State v. Hahn, 105 Mont. 270, 72 
Pac. (2d) 459, our court considered 
the elements which make a lottery, and 
said: 

"They are generally considered to 
be three: The offering of a prize; 
the awarding of the prize by chance; 
and the giving of consideration for 
an opportunity to win the prize." 

The facts submitted come within the 
above quoted definition of a lottery as 
the prize consists of war bonds, the 
ticket is purchased for ca~h and a guess 
is made as to the happenmg of a future 
event which furnishes the element of 
chance. 

Section 11149.1, Revised Codes of 
Montana 1935, provides exceptions for 
agricultu~al fairs and rodeo associa­
tions, but you inform me there is no 
fair or rodeo in conjunction with the 
proposed plan which would eliminate 
the application of this section. 

Therefore, it is my opinion that a 
scheme whereby tickets are sold to 
purchasers who guess as to the date 
of a future event, and the purchaser 
whose guess as to the time is closest 
to the happening of the event receives 
war bonds as a prize, constitutes a 
lottery. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 64. 

Schools and School Districts-Trans­
portation-School Dormitory­
Dormitory-Board of Trustees. 

Held: 1. A board of school trustees 
does not have the authority to 
require students to board and 
room in a district dormitory in 
lieu of :fumishing transporta­
tion. Parents or guardians re­
ceiving transportation money 
for students have discretion to 
select the place where said stu­
dent may board and room, 
which mayor may not be the 
district dormitory. 
2. A board of trustees has not 
the authority to withhold a por­
tion of the amount fixed by Sec­
tion 7, Chapter 152, Laws of 
1941, as amended, for the dis­
trict dormitory, but must pay 
the full amoullt to the parents 
or guardians. 
3. A school board has no au­
thority to withhold the amount 
payable -in lieu of transportation, 
if the students elect not to live 
at the district dormitory. .' 

Mr. George D. Ore 
County Attorney . 
Petroleum Countv 
Winnett, Montana 

Dear Mr. Ore: 

September 6, 1945. 

You have submitted for my opinion 
the following questions: 

1. Can a board of school trustees 
provide a dormitory for all students 
in lieu of transportation payments? 

2. Has a board of trustees the 
authority to pay the one-third which 
the state contributes for transporta­
tion to students who board them­
selves, or board with relatives, and 
withhold the two-thirds which is the 
county portion for the dormitory 
fund? 

3. If a student elects not to go to 
the dormitory, will he be deprived of 
transportation allowance? 

In answering your questions, the au­
thority and powers of a board of trus­
tees must be kept in mind. In McNair 
v. School District No.1, 87 Mont. 423, 
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288 Pac. 188, 69 A. L. R. 866, our 
court said: 

"The board of trustees, therefore, 
constitutes the board of directors and 
managing officers of the corporation, 
and may exercise only those powers 
expressly conferred upon them by 
statute and such as are necessarily 
implied in the exercise of those ex­
pressly conferred." 

In answering your first question, it 
is necessary to consider Sections 1015, 
1015.2 and 1262.83, Revised Codes of 
Montana, 1935, as amended, which 
grant school districts the power to 
purchase or lease buildings for dor­
mitory purposes. However, there is 
no express or implied power given 
which would permit the board of trus­
tees to require students to live in the 
dormitory instead of receiving trans­
portation aid. 

Chapter 152, Laws of 1941, provides 
for all transportation services or serv­
ices in lieu of transportation for stu­
dents. The furnishing of transporta­
tion or services in lieu thereof is in 
the first instance in the discretion of 
the board of trustees and is not manda­
tory. (See Opinion No. Ill, Volume 
19, Report and Official Opinions of the 
Attorney General.) A board of trustees 
which decides to furnish transporta­
tion must furnish it to all children who 
live three miles or more from a public 
school. There can be no discrimina­
tion between eligible children in the 
giving of the services. (See Opinion 
No. 213, Volume 19, Report and Offi­
cial Opinions of the Attorney General.) 

Section 1 of Chapter 152, Laws of 
1941, provides in part: 

"School boards may in lieu of 
transportation furnish supervised cor­
respondence study, supervised home 
study; room, rent, or board; but any 
sum expended in lieu of transporta­
tion shall not exceed the per pupil 
cost set up by schedule in Section 
7 of this act." 

Section 7 of Chapter 152, Laws of 
1941, as amended, provides in part: 

"The board of trustees may pay 
to the parents or legally appointed 
guardian of each child, eligible to 
transportation under this act, board 
or rent or provide transportation for 

the child, the amount called for under 
the following schedule in lieu of fur­
nishing bus transportation ... " 

It is to be noted that the amount 
paid in lieu of furnishing bus trans­
portation is paid to the parents or 
legally appointed guardian. This would 
preclude payment of the money to the 
dormitory fund, and also there is no 
statutory authority which would au­
thorize a school board to require el­
igible students to utilize the facilities 
of the dormitory, and if they do not 
use the dormitory, then the payment 
in lieu of transportation shall be with­
held. 

Therefore, your first question must 
be answered in the negative as a board 
of trustees has not the authority to 
require the use of dormitory facilities 
in lieu of transportation or payments 
to the parents or guardians. However, 
this does not mean that a school dis­
trict may not own or lease a dormi­
tory, but the district having supplied 
the dormitory facilities, it is then a 
matter of contract between the district 
and the parents of the students the 
amount that shall be paid for room and 
board. The amount received by the 
parents under Chapter 152, Laws of 
1941, as amended, may be used by the 
parents in payment or part payment 
toward the support of the child in the 
dormitory in event the parents con­
tract to have the child live in the 
dormitory. 

Your second question is also an­
swered by the above quoted portion 
of Section 7 of Chapter 152, Laws of 
1941, as amended. The payment in 
lieu of transportation is paid to the 
parents or guardian and is not a divis­
ible amount. The full amount must be 
paid to the parents or guardians, and 
it is discretionary with the parents 
whether the child board or room at 
the dormitory or elsewhere, or whether 
the parents transport the child. If there 
were a withholding of the county por­
tion, the result would constitute a dis­
crimintaion against those children who 
did not board or room at the dormi­
tory. 

Your third question has been an­
swered by the foregoing as I have 
stated that there is no power of dis­
crimination on the part of the board 
of trustees. Also the board is without 
the authority to require a student who 
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receives services in lieu of transporta­
tion to live at the dormitory. The 
amount paid under Section 7, Chapter 
152, Laws of 1941, as amended by 
Chapter 189, Laws of 1943, and Chap­
ter 116, Laws of 1945, is paid in lieu 
of transportation and there is no pro­
vision or condition that the payment 
will be made if the student does not 
live at a dormitory. The board having 
determined to furnish transportation or 
services in lieu thereof, must proceed 
under and in conformity with the pro­
visions of Chapter 152, Laws of 1941, 
as amended. We must take the law 
as the legislature has enacted it. 

I t is therefore my opinion:. 

1. A board of school trustees does 
not have the authority to require stu­
dents to board and room in a dis­
trict dormitory in lieu of furnishmg 
transportation. Parents or guardians 
receiving transportation money for 
students have discretion to select the 
place where said students may board 
and room, which mayor may not be 
the district dormitory. 

2. A board of trustees has not the 
authority to withhold a portion of 
the amount fixed by Section 7, Chap­
ter 152, Laws of 1941, as amended, 
for the district dormitory, but must 
pay the full amount to the parents 
or guardians. 

3. A school board has no authority 
to withhold the amount payable in 
lieu of transportation, if the student 
elects not to live at the district dor­
mitory. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 65. 

County Commissioners-Counties­
Bonds, investments of proceeds pro­
hibited-Investments, sale of bonds. 

Held: Funds realized by a county from 
the sale of bonds for construc­
tion purposes cannot be invested 
until such time as construction 
can be started. The funds in 
question must be invested only 
for the purpose for which they 
were borrowed. 

Mr. W. M. Black 
County Attorney 
Toole County 
Shelby, Montana 

Dear Mr. Black: 

September 6, 1945. 

You have requested my opinion as to 
whether the county commissioners have 
the authority to invest the money rea­
lized from the sale of county bonds for 
a county hospital until such time as 
building materials are available. 

Section 3 of Article XIII of the Mon­
tana Constitution provides: 

"All moneys borrowed by or on 
behalf of the state or any county, 
city, town, municipality or other sub­
divisions of the state, shall be used 
only for the purpose specified in the 
law authorizing the loan." 

This constitutional prohibition is a 
specific limitation on the use of the 
money realized from the sale of bonds. 
While it might be argued that a short 
term loan of the funds during the period 
that such funds must be idle due to a 
lack of building material would be 
justified, yet such a procedure might 
encourage delay in the construction 
program and thus violate the above 
quoted constitutional provision. 

Sections 4465.21 and 4465.24, Revised 
Codes of Montana, 1935, give broad 
powers to the board of county commis­
sioners in the care of county property 
and the management of the county 
business. However, our Supreme Court 
has considered the authority and pow­
ers of a board of county commissioners, 
and in Lewis v. Petroleum County, 92 
Mont. 563, 17. Pac. (2d) 60, said: 

"The principle is well established 
that the board of county commission­
ers may exercise only such powers 
as are expressly conferred upon it 
or which are necessarily implied from 
those expressed, and that where there 
is a reasonable doubt as to the exist­
ence of a particular power in the 
board of county commissioners, it 
must be resolved against the board, 
and the power denied." 

There is no express statutory author­
ity authorizing the board of county 
commissioners to invest the proceeds 
realized from the sale of county bonds, 
and there is the constitutional prohibi­
tion found in Section 3 of Article XIII 
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