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"The property of the United 
States, the state, counties, cIties, 
towns, school districts, municipal cor
porations, ... and also when a club
house or building erected by or be
longing to any society or organiza
tion of honorably discharged United 
States soldiers, sailors or marines 
who served in army or navy of 
United States, is used exclusively for 
educational, fraternal, benevolent or 
purely public charitable purposes, 
rather than for gain or profit, to
gether with the library and furniture 
necessarily used in any such build
ing, and all property, real or per
sonal, in the possession of legal 
guardians of incompetent veterans of 
the World War or minor -dependents 
of such veterans, where such prop
erty is funds or derived from funds 
received from the United States as 
pension, compensation, insurance, ad
justed compensation, or grauity, shall 
be exempt from all taxation ... " 

Our Supreme Court has repeatedly 
held that exemption is the exception, 
and one claiming his. property is ex
empt from taxation has the burden of 
showing that his property belongs to 
a class which is specifically exempt. 
(See Hale v. Jefferson County, 39 
Mont. 137, 101 Pac. 973; Cruse v. 
Fischl, 55 Mont. 258, 175 Pac. 878; 
Buffalo Rapids Irrigation District v. 
Colleran, 85 Mont. 466, 279 Pac. 369.) 

It may be noted that in exempting 
a clubhouse or building belonging to 
any society or organization of honor
ably discharged United States soldiers, 
etc., Section 1998, Revised Codes of 
Montana, 1935, exempts such building 
only if it "is used exclusively for edu
cational. fraternal, benevolent or purely 
public charitable purposes, rather than 
for gain or profit ... " Under the 
facts here given, it cannot be said that 
the building here in question comes 
within this provision of the statute. 

I t is not the society or organization 
mentioned in the statute that is ex
empt, but the property owned by such 
organization or society. Such property 
is only exempt when it is used exclu
sively for the purposes mentioned in 
the statute. 

Our Supreme Court in the early case 
of Montana Catholic Missions v. Lewis 
and Clark County, 13 Mont. 559, 35 

Pac. 2, said at page 565 of the Mon
tana Reports: 

"We adhere to the view that the 
language intends to describe the 
property used, and not the concern 
using it, as being exempt. This view 
is in accord with the grammatical 
construction of the language, with 
the context of the section, and the 
general intent expressed therein." 

I t is therefore my opinion that only 
such property belonging to a society 
or organization of honorably dis
charged United States soldiers, sailors 
or marines, as is used exclusively for 
eduqa:tional, fraternal, benevolent or 
purely public charitable purposes, 
rather than for gain or profit, is ex
empt from taxation under the provi
sions of Section 1998, Revised Codes 
of Montana, 1935. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 63. 

Lottery-Gambling-Counties 
War Bonds. 

Held: A scheme whereby tickets are 
sold to purchasers who guess as 
to the date of a future event, 
and the purchaser whose guess 
as to the time is closest to the 
happening of the event, receives 
war bonds as a prize, consti
tutes a lottery. 

Mr. W. M. Black 
County Attorney 
Toole County 
Shelby, Montana 

Dear Mr. Black: 

August 31, 1945. 

You advise me that an organization 
in your county proposes to sell tickets 
which will give the purchaser an op
portunity to win war bonds as a prize. 
In your letter you state: 

The scheme or plan proposed ap
pears to be based upon the purchaser 
of a ticket or tickets making a state
ment as to a certain event to happen 
on a certain date in the future. The 
person whose guess is the closest 
wins the award. 
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Our State Constitution provides in 
Section 2 of Article XIX as follows: 

"The legislative assembly shall 
have no power to authorize lotteries, 
or gift enterprises for any purpose, 
and shall pass laws to prohibit the 
sale of lottery or gift enterprise 
tickets in this state." 
Section 11149, Revised Codes of 

Montana, 1935, defines a lottery in the 
following language: 

"A lottery is any scheme for the 
disposal or distribution of property 
by chance, among persons who have 
paid or promised to pay any valuable 
consideration for the chance of ob
taining such property or a portion of 
it, or for any share or interest in 
such property, upon any agreement, 
understanding, or expectation that it 
is to be distributed or disposed .of by 
lot or chance, whether called a lot
tery, raffle, or gift enterprise, or by 
whatever name the same may be 
known." 

In State v. Hahn, 105 Mont. 270, 72 
Pac. (2d) 459, our court considered 
the elements which make a lottery, and 
said: 

"They are generally considered to 
be three: The offering of a prize; 
the awarding of the prize by chance; 
and the giving of consideration for 
an opportunity to win the prize." 

The facts submitted come within the 
above quoted definition of a lottery as 
the prize consists of war bonds, the 
ticket is purchased for ca~h and a guess 
is made as to the happenmg of a future 
event which furnishes the element of 
chance. 

Section 11149.1, Revised Codes of 
Montana 1935, provides exceptions for 
agricultu~al fairs and rodeo associa
tions, but you inform me there is no 
fair or rodeo in conjunction with the 
proposed plan which would eliminate 
the application of this section. 

Therefore, it is my opinion that a 
scheme whereby tickets are sold to 
purchasers who guess as to the date 
of a future event, and the purchaser 
whose guess as to the time is closest 
to the happening of the event receives 
war bonds as a prize, constitutes a 
lottery. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 64. 

Schools and School Districts-Trans
portation-School Dormitory
Dormitory-Board of Trustees. 

Held: 1. A board of school trustees 
does not have the authority to 
require students to board and 
room in a district dormitory in 
lieu of :fumishing transporta
tion. Parents or guardians re
ceiving transportation money 
for students have discretion to 
select the place where said stu
dent may board and room, 
which mayor may not be the 
district dormitory. 
2. A board of trustees has not 
the authority to withhold a por
tion of the amount fixed by Sec
tion 7, Chapter 152, Laws of 
1941, as amended, for the dis
trict dormitory, but must pay 
the full amoullt to the parents 
or guardians. 
3. A school board has no au
thority to withhold the amount 
payable -in lieu of transportation, 
if the students elect not to live 
at the district dormitory. .' 

Mr. George D. Ore 
County Attorney . 
Petroleum Countv 
Winnett, Montana 

Dear Mr. Ore: 

September 6, 1945. 

You have submitted for my opinion 
the following questions: 

1. Can a board of school trustees 
provide a dormitory for all students 
in lieu of transportation payments? 

2. Has a board of trustees the 
authority to pay the one-third which 
the state contributes for transporta
tion to students who board them
selves, or board with relatives, and 
withhold the two-thirds which is the 
county portion for the dormitory 
fund? 

3. If a student elects not to go to 
the dormitory, will he be deprived of 
transportation allowance? 

In answering your questions, the au
thority and powers of a board of trus
tees must be kept in mind. In McNair 
v. School District No.1, 87 Mont. 423, 
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