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A member of the retirement system 
terminated his employment in May, 
1944, and in extensive correspondence 
with you, advised you he had re­
signed his teaching employment. In 
a letter dated August 10, 1944, he 
said, "As my plans now are, I have 
resigned my teaching position and I 
do not plan on teaching any longer, 
and plan on leaving Montana, and 
felt that it would be to my advantage 
to settle this matter at this time 
rather than later." In a formal ap­
plication dated September 30, 1944, 
the member decided upon a joint sur­
vivorship annuity with his wife. The 
member died October 10, 1944. 

Under these circumstances, the mem-
ber in question had in fact retired when 
he resigned his position in May, 1944, 
but the earliest notification to the board 
was in a letter dated August 10, 1944. 
Under the provisions of subsection I, 
Section 6 of Chapter 87, Laws of 1937, 
the earliest date of retirement is thirty 
days after application to the board. It 
is reasonable to assume the member 
intended his retirement date to be as 
soon as possible inasmuch as he had 
terminated his employment several 
months previous. It logically follows 
that September 10, 1944, must be taken 
as the retirement date, but his failure 
to make election as to the rights he 
wished to receive until September 30, 
1944, necessitates the conclusion the 
joint survivorship must be dated as of 
September 30, 1944. 

It is therefore my opinion that a 
member of the Teachers' Retirement 
System, who notified the board of his 
retirement by letter dated August 10, 
must be considered under the act to 
have retired September 10, and his 
failure to indicate to the board the 
manner in which he wished to show 
his benefits until September 30, 1944, 
fixes the date of the benefits to be 
realized as of September 30, 1944. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No.6. 

Schools and School Districts-High 
Schools-County.High Schools­

Consolidation of Schools-Board of 
Trustees-District High Schools­

Buildings, High School. 

Held: l. The board of trustees of a 
county high school has not the 
authority or power to establish 
a branch of the high school in 
another town in the county, 
other than the town selected at 
the election creating the county 
high school. 
2. Sections 1301.1 to 1301.6, 
Revised Codes of Montana, 
1935, inclusive, as amended, 
were enacted as an emergency 
measure in aid of a work relief 
program and are limited to .such 
a situation. 

Mr. E. W. Popham 
County Attorney 
Dawson County 
Glendive, Montana 

Dear Mr. Popham: 

January 9, 1945. 

You have requested my opinion con­
cerning the foIlowing: 

A district high school building was 
destroyed by wind and hail. It has 
been proposed to consolidate the dis­
trict high school with the county 
high school and to locate a branch 
of the county high school at the loca­
tion of the former district high school. 

County high schools were created 
under the provisions of Chapter 76, 
Laws of 1913. That chapter appeared 
in the Revised Codes of 1921 as Sec­
tions 1263, 1264 and 1265. It is to be 
noted that, under these sections, an 
election was held for the establishment 
and location of county high schools. 
Chapter 148, Laws of 1931, repealed 
the above sections, but Chapter 148 
validated the establishment and location 
of county high schools which had al­
ready been created. It would thus ap­
pear the county high school in question, 
by a vote of the public, has a fixed 
location and there is no provision in 
the law for its removal to another town 
or the establishment of a branch of 
the county high school. 

It should also be kept in mind the 
board of trustees of a county high 
school is limited in its authority, which 
limitation was stated in the case of 
McNair v. School District No. I, 87 
Mont. 423, 288 Pac. 188, in the follow­
ing language: 

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL 9 

"A school district is a political sub­
division of the state, created for the 
convenient dispatch of public busi­
ness. . . . T.he Board of Trustees, 
therefore, constitutes the Board of 
Directors and Managing Officers of 
the corporation, and may exercise 
only those powers expressly con­
ferred upon them by statute, and such 
as are necesarily implied in the exer­
cise of those expressly conferred. The 
statute granting power must be re­
garded both as a grant and a limita­
tion upon the powers of the Board." 

The same principle is stated in 47 
Am. Jur. 324, in the following manner: 

"It has been generally stated that 
it is the duty of school officers to 
administer the affairs of the corpora­
tion as directed by statute in the 
exercise of such powers and authority 
as are vested in them. As in the 
case of school districts, such officers 
have no powers other than those con­
ferred by legisla.tive act, either ex­
pressly or by necessary implication, 
and doubtful claims of power are 
resolved against them." 

From the foregoing it must neces­
sarily be concluded there is no express 
authority for the creation of a branch 
of the county high school in another 
town in the county. I reach this con­
clusion because of the history referred 
to above and the fact the board of 
trustees of a school district or of a 
county high school must be able to 
point to express statutes which author­
ize its actions or which impliedly grant 
the power which it wishes to exercise. 

In your letter you suggested it might 
be possible, under the provisions of 
Sections 1301.1 to 1301.6, Revised Codes 
of Montana, 1935, inclusive, as amend­
ed, to divide the county into two high 
school districts, which would result in 
an enlargement of the district maintain­
ing the high school which was de­
stroyed. The above sections were first 
enacted as Chapter 47, Extraordinary 
Laws of 1933, and were considered in 
Pierson v. Hendricksen, 98 Mont. 244, 
38 Pac. (2d) 991, which case recognized 
the authority of the legislature to pass 
the act and observed that it was passed 
as an emergency measure in aid of a 
work relief program. Because of the 
limited purpose of the act and the fact 
that the creation of the new district 
would not be done for the purpose of 

receiving federal aid, a division of the 
county into two high school districts 
cannot be made under the provisions 
of Chapter 47. 

In view of the fact the legislature is 
now in session, it might be well to 
seek legislative relief because of your 
unusual situation, as the burden of the 
bonds for the erection of a new high 
school building must fall on the district 
where the building will be erected. Of 
course the district high school may be 
consolidated with the county high 
school under the provisions of Section 
1262.85, Revised Codes of Montana, 
1935, but the county high school will 

·have to continue in its present location 
as I have heretofore indicated. In 
other words, a consolidation will afford 
no relief. . 

I t is therefore my opinion the board 
of trustees of a county high school 
has not the authority or power to es­
tablish a branch of the high school in 
another town in the county, other than 
the town selected at the election crea­
ting the county high school. 

It is also my opinion Sections 1301.1 
to 1301.6, inclusive, Revised Codes of 
Montana, 1935, as amended, were en­
acted as an emergency measure and 
in aid of a work relief program and 
are limited to such a situation. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No.7. 

Welfare-Rehabilitation-Blind­
N eedy-Assistance-Department of 

Public Welfare-Vocational 
Rehabilitation. 

Held: The Department of Public Wel­
fare may make such grants to 
needy blind as are permitted 
within the provisions of the 
Welfare Act. 

Mr. W. J. Fouse 
Administrator 

January 11, 1945. 

Department of Public Welfare 
Helena, Montana 

Dear Mr. Fouse: 

You have requested an opinion 
whether your department might enter 
into a cooperative agreement with the 
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