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he pay a penalty of five dollars in addi­
tion to the license fee of three dollars. 
Here are words of restriction, but a 
provision for payment at another time 
upon a condition. 

Chapter 142, Laws of 1945, is what 
might be called a companion measure 
to Chapter 153, Laws of 1937. By 
Chapter 142 the legislature has imposed 
a license on gambling devices, i. e., slot 
machines, which it has permitted under 
Chapter 153 certain classes to operate 
and maintain contrary to the general 
gambling law. In restricting the time 
and manner in which licenses for these 
gambling devices shall be obtained by 
this special class, the legislature must 
have intended just what it said. 

To interpret the meaning of Section 
4 of the act to be that licenses may be 
issued at times other than therein 
stated, would require one to insert 
therein words which the legislature has 
not seen fit to put in .. This we may 
not do. Our Supreme Court in the case 
of MiIls v. State Board of Equaliza­
tion, 97 Mont. 13, 33 Pac. (2d) 563, 
said, "This court will not read into a 
statute words necessary to make it con­
form to a supposed intention of the 
legislature. (Sec. 10519, Rev. Codes, 
.1921.)" 

After a full consideration of the pro­
visions of Chapter 142, Laws of 1945, 
and particularly Section 4 thereof, in 
the light of wording of statutes of simi­
lar import, I am compelled to answer 
your questions in the negative. 

It is therefore my opinion: 

1. Under Chapter 142, Laws of 1945, 
no license for the operation of slot 
machines may be issued by your board 
for the year 1945, after the 15th day of 
July, 1945. 

2. No license for the operation of 
slot machines may be issued for the 
year 1946 and subsequent years, after 
the 15th day of January of the year 
for which licenses are applied. 

3. It is the duty of your board to 
consider and pass upon all applications 
for licenses prior to the date fixed by 
statute for the issuance of licenses, and 
to issue licenses to those found eligi­
ble on or before that date. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 57. 

Licenses--Bonds--Transfer-Certifi­
cates--Livestock Market, Licensing of. 

Held: A license or certificate required 
by statute for the operation of 
a buisness, trade or profession, 
is a personal privilege and may 
not be transferred to another 
who purchased such business 
during the period for which such 
license or certificate was issued. 
A bond furnished under the pro­
visions of a statute which pro­
vides the conditions thereof, may 
not be transferred to another 
after the effective date of a 
statute repealing the former and 
providing different conditions. 

July 18, 1945. 

Mr. Paul Raftery, Secretary 
Montana Livestock Commission 
State Capitol 
Helena, Montana 

Dear Mr. Raftery: 

You have called my attention to 
Chapter 193, Laws of 1945, which re­
pealed Chapter 52, Laws of 1937, re­
lating to the licensing of livestock mar­
kets, and request my opinion relative 
to whether a license or certificate issued 
under the provisions of Chapter 52 
which does not expire until May I, 1946, 
may be transferred to a purchaser of 
the business covered by such license 
or certificate; also whether the bond 
given by the licensee may likewise be 
transferred. 

While Chapter 193, Laws of 1945, 
is an entirely new act dealing with the 
same subject and specifically repeals 
the former act, it is essentially similar 
in many of its provisions. However, 
it is to be noted that 'S~ction 7 of 
Chapter 193, which requires the filing 
of a bond, contains new conditions of 
such bond different from the former 
act. 

Chapter 193, Laws of 1945, becomes 
effective July I, 1945. 

I t is generally held that a license or 
certificate being a personal privilege 
may not be transferred or assigned to 
another. (17 Ruling Case Law 465; 
37 Corpus Juris 243; 33 American Juris­
prudence 330.) 

In the case of Shannon v. Esbeco 
Distilling Corporation, 275 Ky. 51, 

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL 77 

120 S. W. (2d) 745, the corporation 
owned a distillery plant and had paid 
the statutory annual license fee of one 
thousand dollars for two years. During 
this period, it leased its plant to an­
other corporation which was required to 
and did pay the same license fees, and 
brought suit to recover the fee paid. 
The lessee contended that the statute 
imposing the license contemplated the 
imposition of such license fee upon each 
and every such plant and not the in­
tention to cause a lessee of such plant 
to pay such fee. The state contended 
that the fee imposed by the statute is 
upon the person exercising the privi­
lege conferred thereby and restricted 
to the person specified; that such per­
mits under the statute and the common 
law are not transferable or assignable 
and not available to any person other 
than the one specified in the permit. 

The Supreme Court of Kentucky, in 
upholding the contentions of the state, 
said: 

"A permit granted to the owner 
could not be assigned or transferred 
to another. (Citing the statute). 
Apart from the statute 'it is a general 
rule that a license being a personal 
privilege cannot be assigned or trans­
ferred." (Citing 17 R. C. L. 475; 
37 C. J. 243.) . 

Chapter 193, Laws of 1945, as did 
Chapter 52, Laws of 1937, requires the 
licensee to furnish a bond. The statute 
sets out the conditions of such bond. 
Hence, every person who is granted a 
license or certificate after the effective r 
date of Chapter 193, Laws of 1945, must -
furnish a bond containing the condi­
tions required by Section 7 of the act. 
Inasmuch, therefore, as the purchaser 
of the business in the instant case will 
be required to obtain- a new license or 
certificate and pay the required fee 
therefor as provided by Chapter 103, 
such purchaser will likewise be required 
to furnish a new bond containing the 
conditions required by Section 7. 

I t is therefore my opinion: 
1. That a license or certificate re­

quired by statute for the operation of 
a business, trade or profession. is a 
personal privilege and may not be 
transferred to another who has pur­
chased such business during the oeriod 
for which such license or certificate 
was issued. 

2. That a bOhd furnished under the 
provisions of a statute which provides 

the conditions thereof, may not be 
transferred to another after the effec­
tive date of a statute repealing the for­
mer and providing different conditions. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 58. • 

State Treasurer-Appropriations-­
Funds.-U nexpended Balances.­

Reverting Funds 

Held: Any balance in the appropria­
tion from the general fund of 
the state to the Unemployment 
Compensation Commission of 
Montana for the period begin­
ning July 1, 1945, and ending 
June 30, 1946, and for the period 
beginning July 1, 1946, and end­
ing June 30, 1947, under House 
Bill No. 325, page 579, Laws of 
1945, must revert at the end of 
the second year thereof, as pro­
vided in said appropriation bill, 
Section 304, Revised Codes of 
Montana, 1935. ,. 

Mr. George P. Porter 
State ~reasurer 
State Capitol 
Helena, Montana 

Dear Mr. Porter: 

August 1, 1945. 

. You have asked my opinion as to 
whether Section 13 (a) of Chapter 190, 
Laws of 1945, controls the appropria­
tion made from the general fund to the 
Unemployment Compensation Commis­
sion of Montana, or whether the appro­
priation bill itself, being House Bill 
No. 325, Laws of 1945, controls said 
appropriation. 

In the first place, in interpreting 
statutes passed at the same session of 
our legislature in regard to the same 
subject, the two enactments must be 
read together and effect given to both, 
if possible, to make them operative. 
(McElwee v. McNaughton. 19 Mont. 
474, 48 Pac. 1118; Ross v. Greenwald, 
112 Mont. 324, liS Pac. (2d) 290.) 

To give literal construction to Sec­
tion 13 (a) of Chapter 190, Laws of 
1945, insofar as it applies to "all moneys 
appropriated by the state from the 
general fund for the purpose of adminis-
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