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May 24, 1945. 

Mr. J. A. Buley, Administrator 
Montana Liquor Control Board 
Helena, Montana 

Dear Mr. Buley: 

You have asked my opInion relative 
to the United States revenue floor stock 
tax on liquors, and if such tax should 
be added to the retail selling price be
fore the Montana excise tax is figured. 

The United States floor .stock tax 
went into effect in April, 1944, and is 
to be paid by the consumer. It is to 
be noted Chapter 41, Laws of 1939, pro
Vlides in part as follows: 

"The Montana liquor control board 
is hereby authorized and directed to 
charge, receive and collect at the 
time of the sale and delivery of any 
liquor as authorized under the pro
vision of the laws of the State of 
Montana an excise tax at the rate of 
eight per centum of the retail selling 
price on all liquor so sold and de
livered. The Montana liquor control 
board shall retain the amount of such 
excise tax received in a separate ac
count and shall deposit with the state 
treasurer, to the credit of the general 
fund such sums so collected and re
ceiv~d not later than the tenth (10th) 
day of each and every month." (Em
phasis mine.) 

From the foregoing it is apparent 
your board is to determine the retail 
selling price; that is, the price to be 
paid by the consumer. 

The price paid by the consumer is the 
cost of the liquor to your board plus 
transportation and any other costs to 
your board to place the liquor on the 
floor of your warehouse in Helena, plus 
the regular fifty per cent markup, plus 
the United States floor stock tax. The 
state excise tax is then figured on the 
total retail selling price as above set 
forth. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 44. 

Motor Vehicles-Registration-License 
Fees-Federal Government, exemption 

of-Owner. 

Held: Motor vehicles owned by the 
federal government or one of its 
instrumentalities, operated over 
the highways of the state, are 
not exempt from statutory re
quirement for registration and 
payment of license fees, when 
operated under contract or lease 
specifically providing the lessee 
or contractor shall procure at 
its own cost all licenses ond 
pennits necessary for the use 
and operation of the motor ve
hicle. 

June 7, 1945. 
Mr. John E. Henry 
Registrar of Motor Vehicles 
Deer Lodge, Montana 

Dear Mr. Henry. 

You have submitted to me a copy of 
agreement of lease between the Defense 
Plant Corporation, created by Recon
struction Finance Corporation, to aid 
the government of the United States 
in its national defense program, and 
the Consolidated Freightways, Inc., a 
private corporation and common car
rier operating under interstate com
merce commission certificate. You have 
asked my opinion whether the .motor 
vehicles used and operated by thIS cor
poration under the terms of this lease 
must be registered in this state and 
license fees paid therefor. 

Under the terms of the lease, the 
Consolidated Freightways acquires by 
purchase certain automotive equipment. 
This equipment is acquired in the name 
of the Defense Corporation. The equip
ment is then leased to the Freightways 
and used and operated by it in the 
transportation of military supplips and 
general dry freight and commodities for 
·ultimate use by the government or by 
suppliers of the government in the 
states of Montana, Washington, Idaho, 
Oregon, California, Utah. and Nevada 
in the interest of the natIOnal defense 
program. The lessee pays to the De
fense Corporation certain stipulated 
rental for the use of such equipment. 
There is no provision in the lease that 
this equipment is or must ~e used ex
clusively for the transportatIon of gov
ernmental property, except as provided 
in paragraph eighteen as follows: 

"Eighteen. Lessee agrees that it 
will not, without the prior written 
consent of Defense Corporation, use 
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the equipment, or any item thereof, 
for any purpose except for the trans
portatIOn of military supplies and 
general dry freight and commodities 
in the ordinary course of its business 
but also agrees that it will give pref
erence to the Government and sup
pliers of the Government in the trans
portation of such military supplies 
and general dry freight and com
modities. Notwithstanding any other 
provision contained in this agree
ment, Lessee also agrees that it will 
make such use of the eq'uipment, or 
any item thereof, as Defense Corpora
tion may, from time to time, request 
or direct." 

Section 1759.5, Revised Codes of 
Montana, 1935, as amended, provides 
in part as follows: 

"Except as otherwise provided 
herein, no person shall operate a 
motor vehicle upon the public high
ways of this state without a license 
and unless such vehicles shall have 
been properly registered ... " 

Section 1760, Revised Codes of Mon-
tana, 1935, as amended, provides for 
the registration of all motor vehicles 
and the fees therefor, and contains the 
following provisions: 

"The provisions of this act with 
respect to the pavment of registra
tion fees shall not apply to or be 
binding upon motor vehicles, trailers 
or semi-trailers owned or controlled 
by the United States of America, or 
any state, county or city, but in all 
other respects the provisions of this 
act shall be applicable to and binding 
upon motor vehicles, trailers and 
semi-trailers." (Emphasis mine.) 

The question then arises whether the 
motor vehicles used and operated by 
the Consolidated Freightways Corpora
tion under the terms and provisions of 
the lease agreement are subject to regis
tration and payment of fees, as provided 
by Section 1760, supra. It will be 
noted the exemption applies to motor 
vehicles "owned or controlled by the 
United States of America ... " 

This exemption is based upon the 
broad and well recognized principle ex
pressed many times by the United 
States Supreme Court that a state may 
not tax the federal government or its 
instrumentalities, or do ought which 

would directly interfere with its lawful 
operations. (McCulloch v. Maryland, 
17 U. S. (4 Wheat.) 316 L. Ed. 579, 
Osborn v. Bank of United States, 18 
U. S. (9 Wheat) 738, 6 L. Ed. 204, 
State v. Wiles, 116 Wash. 387, 199 Pac. 
749.) 

The statutory requirement for regis
tration of motor vehicles is for the pur
pose of identification so the laws regu
lating the use and operation of the 
vehicle and the use of the highways 
may be more easily administered. The 
license fee required for registration is 
for the purpose of defraying the cost of 
regulation as well as the maintenance 
of the highways. Both purposes have 
been held by our Supreme Court to be 
within the powers of the legislature. 
(Wheir v. Dye, 73 Pac. (2d) 209, 105 
Mont. 347.) 

The evident reason for exempting the 
federal government from the payment 
of the fee was inasmuch as the federal 
government contributes to the building 
of the highways, it should not be 
charged for the use of the same. How
ever, that reason can apply only to 
vehicles owned or operated exclusively 
by the federal government, or its agents 
or instrumentalities. 

The motor vehicles here in question, 
while under the terms of the lease are 
owned by the federal agency, are never
theless operated exclusively by the 
Consolidated Freightways, a private 
corporation. Furthermore, under the 
terms of the lease, the lessee has an 
option to purchase the motor vehicles 
under terms therein specified. 

In the case of State v. Wiles, 116 
Wash. 387, 199 Pac. 749, the defendant 
had a contract with the federal govern
ment to carry mail in the City of Se
attle. The terms of the contract were 
very similar to those in the agreement 
here in question, except in that case 
the defendant owned the vehicles. In 
the cited case, defendant was convicted 
for operating a motor vehicle without 
having a license therefor. The act in
volved provided an exemption of "all 
motor vehicles owned by the United 
States government and used exclusive
ly in its service." Defendant claimed 
exemption under this statute on the 
ground he was an instrumentality of 
the federal government, and inasmuch 
as the latter could not be charged for 
the license if it owned the trucks, he 
was likewise exempt. The state con
tended, on the other hand, the tax was 
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imposed on the right to operate a motor 
vehicle on the public highways of the 
state and not a tax imposed on the right 
to carry the mails; the immunity of the 
federal government from state taxa
tion is not negotiable to the extent that 
it can transfer that immunity to every 
person who contracts with it to do 
any act for the furtherance of govern
mental business; the contract between 
an individual and the federal govern
ment does not render the former an 
essential governmental agent, and con
fer on him freedom from state control. 
The question of ownership of the ve
hicles was not considered by the court 
in its decision. 

In upholding the conviction, the court 
reviewed the numerous decisions of 
state and federal courts holding the 
state may not directly tax the property 
of the federal government, nor the in
strumentalities which it uses to dis
charge any of its constitutional func
tions, nor by taxation materially inter
fere with the due, expeditious and 
orderly procedure of that government, 
while in the exercise of its constitu
tional pQwers. held that those cases 
weer not applicable to the facts in the 
case before the court. The court said: 

"But the case at bar cannot come 
within the scope or spirit of those 
decisions. Here there is no effort to 
tax the business of carrying the mail. 
The appellant is not a direct instru
mentality of the government; he is a 
personal contractor, doing certain 
work for the government, at a fixed 
compensation. In no sense is he the 
representative or agent of the govern
ment·nor an integral part of it." . 

And the court quoted with approval 
from the case of Fidelity & Deposit Co. 
v. Commonwealth of Penn., 240 U. S. 
319: 

"But mere contracts between pri
vate corporations and the United 
States do not necessarily render the 
former essential governmental agen
cies and confer freedom from state 
control." 

In the con tract here considered, it is 
provided in paragraphs sixteen and 
seventeen the lessee must pay all taxes, 
<'ssessments. fines and penalties im
posed on the motor vehicles, or with 
respect to the operation thereof, and 
to comply with all appliable federal, 

state, municipal and local laws, rules 
and regulations. The contract further 
specifically provides: 

"Lessee also agrees that it will pro
cure and maintain, at its own cost, 
all licenses and permits necessary for 
the use and operation of the equip
ment and further agrees to pay all 
license fees ond other fees, charges 
and expenses of whatsoever nature 
and kind in connection with the use 
and operjltion of the equipment." 

From a consideration of the pertinent 
facts in this case and especially the 
terms of the contract, it seems clear 
this case comes squarely within the 
reasoning of the court in the Wiles 
case, supra, and the following language 
of the Supreme Court of Washington 
in that case is pertinent and applicable 
to the facts here: 

" .... There is nothing in appel
lants' contract which indicates that 
the government intended to pass its 
immuriities on to him. Under these 
circumstances, it should be presumed 
that it was the intention that he 
should be subject to the general laws 
of the state." 

It is therefore my opinion motor ve
hicles owned by the federal government 
or one of its instrumentalities, operated 
over .the highways of the state, are not 
exempt form statutory requirement for 
registration and payment of license fees, 
when operated under contract or lease 
specifically providing the lessee or con
tractor shall procure at its own cost all 
licenses and permits necessary for the 
use and operation of the motor vehicle. 

Sincerely yours, 
R. V. BOTTOML Y. 
Attorney General 

Opinion No. 45 

Taxation-Levy-Unlawful-Collec
tion, Illegal-Remedy. 

Held: Taxes deemed to have been paid 
under an unlawful levy must be 
paid under protest and suit for 
recovery cornrnenced within 
sixty days, as provided by 'Sec
tion 2269, Revised Codes of 
Montana, 1935, or no refund or 
recovery may be made. Taxes 
paid more than once or illegally 
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