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Anticipation Debenture Act of 1945," is 
a general election within the meaning of 
such terms as used in Chapter 2, Laws 
of 1937. 

Sincercly yours, 
R. V. BOTT01-[L Y, 
Attorney General 

Opinion No. 40 

Tax Deed Lands-Right of Purchase
Contracts, Installment - Installment 

Contracts-Lands, Tax Deed. 

Held: Under the provisions of Chapter 
144, Laws of 1945: 
1. Land held by the county un
der tax deed and which has been 
offered for sale and not sold 
prior to the effective date of 
Chapter 144, Laws of 1945, may 
be purchased by the taxpayer, 
or his successor in interest, or 
legal representative, during the 
six months operative period of 
Chapter 144, or until midnight of 
August 28,1945. 

2. Land held by the county 
under tax deed and which has 
not been offered for sale may be 
purchased by the taxpayer, or 
his successor in interest, or legal 
representative, during the six 
months period following the ef
fective date of Chaptetr 144, 
Laws of 1945, or until midnight 
of August 28, 1945. 

3. Under Section 1 of Chapter 
144, Laws of 1945, the land not 
yet acquired by the county by 
tax deed on February 28, 1945, 
the effective date of the act, may 
only be purchased by the tax
payer, or his successor in inter
est, or legal representative, at 
any time before the time fixed 
for the first offering of said 
property for sale. 

4. Lands in the first and sec
ond classes set out above may 
not be offered for sale by the 
county except to persons whose 
property was deeded to the 
county before February 28, 1945, 
or such persons who are succes
sors in interest or legal repre
sentatives, until after August 28, 
1945. 

Mr. Denzil R. Young 
County Attorney 
Fallon County 
Baker, Montana 

Dear Mr. Young: 

May 21,1945 

You have requested my opinion con
cerning the construction of Chapter 144, 
Laws of 1945, and have asked if the 
above chapter wi11 prevent the sale of 
tax deed land held by the county for 
six months from the effective date of 
the act, February 28, 1945. 

The act applies to three classes of tax 
deed land: 

1. Land which the county holds by 
tax deed and which was offered for sale 
at public auction and not sold. 

2. Land held by the county under tax 
deed prior to February 28, 1945, and 
which has not been offered for sale. 

3. Land which was not acquired by 
tax deed by the county prior to Febru
ary 28, 1945, but which wi11 be acquired 
by the county under a tax deed subse
Quent to February 28, 1945. 

The first and second classes of land 
are considered in subsection (a) of 
Chapter 144, which states: 

"That all persons whose property 
has heretofore been deeded to the 
county, or the successors in interest 
of such persons, or legal representa
tives, who have acquired any prefer
ential right to purchase such prop
erty, prior to the datc fixed for sale 
of such property, or while the title to 
the same remains in the county . . . 
are hereby given six months after the 
effective date of this act in which to 
exercise such preferential right to so 
repurchase said property ... " (Em
phasis mine.) 

The above provision grants the right 
of purchase for six months from Feb
ruary 28, 1945, to all persons whose 
property has been conveyed to the 
county and which the county sti11 owns. 
It would seem the use of the words 
"have acquired any preferential right 
to purchase" would grant a new right 
of purchase to those persons whose 
preferential right of purchase was ter
minated hy an offer of sale by the coun
ty under Chapter 171, Laws of 1941. It 
was held by this office in Opinions No. 
64 and No. 90, Volume 19, Report and 
Official Opinions of the Attorney Gen-
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eral, that under Chapter 171, Laws of 
1941, when a county first offers land 
for sale, and it is not sold, the preferen
tial right is terminated. However, the 
use of the past tense in the above 
quoted phrase, and also that portion 
which reads "or while the title to the 
same remains in the county" grants a 
new preferential right of purchase to 
those whose property has been con
veyed to the county and once offered 
for sale and not sold. 

The second class of land-that is, 
land which is held by the county under 
tax deed, and has not been offered for 
sale-also comes within the provisions 
of subsection (a). The legislature by 
stating "that all persons whose prop
erty has heretofore been deeded to the 
county ... " and title thereto remains 
in the county shall have the right of 
purchase, covers this class of property 
also. 

The third class of land-that is, land 
not yet acquired by the county by tax 
deed, but will be acquired by tax deed 
after February 28, 1945-comes within 
Section 1 of Chapter 144. Under the 
terms of this section purchase may be 
made by the taxpayer, his successor in 
interest or legal represetnative "at any 
time before the time fixed for the first 
offering of said property for sale ... " 

The most perplexing problem pre
sented by Chapter 144 is that subsection 
(a) provides the preferential right of 
purchase be exercised "under the pro
visions of Section 2235, Revised Codes 
of Montana, 1935, as amended by Chap
ter 181, Session Laws of Montana, 
1939 ... " Chapter 181, Laws of 1939, 
was specifically repealeed by Chapter 
171, ·Laws of 1941, and in 50 Am. Jur. 
532, it is stated: 

"Aside from matters and trans
actions past and closed, and aside 
from the use of repealed statutes as 
an aid in the interpretation of ex
isting statutes, the general rule is 
that where a statute is repealed with
out a re-enactment of the general 
law in substantially the same terms, 
and there is no saving clause or a 
general statute limiting the effect of 
the repeal, the repealed statute, L"1 
regard to its operative effect, is con
sidered as if it had never exixsted. 
Of course, the courts have no power 
to perpetuate a rule of law which the 
legislature has repealed." (Emphasis 
mine.) 

Inasmuch as Chapter 181, Laws of 
1939 has been repealed and is there
fore inoperative, the method of payment 
for land purchased by former owners 
comes within the provisions of Section 
2 of Chapter 171, Laws of 1941, which 
was not repealed by Chapter 144, Laws 
of 1945, and which is still in existence 
and operative. We treat the reference 
to the repealed law as illustrative of the 
legislative intent only. 

The reference in Chapter 144 to 
Chapter 181, Laws of 1939, while un
fortunate, does not defeat the purpose 
of Chapter 144. The legislature in
dicated in other provisions of Chapter 
144 that purchases may be made by in
staIlment contracts and . Section 2, 
Chapter 171, Laws of 1941, provides 
the terms and conditions of such meth
od of payment. Such a construction 
is in accord with the rule expressed 
in State v. Millis, 81 Mont. 86, 261 
Pac. 885, wherein our court said: 

"Statutes are to be construed so 
as best to effectuate the object of the 
legisla ture." 

It is therefore my opinion that under 
the provisions of Chapter 144, Laws of 
1945: 

1. Land held by the county under 
tax deed and which has been offered 
for sale and not sold prior to the 
effective date of Chapter 144, Laws of 
1945, may be purchased by the tax
payer, or his successor in interest, or 
legal representative, during the six 
months operative period of Chapter 144, 
until midnight of August 28, 1945. 

2. Land held by the county under 
tax deed and which has not been offered 
for sale may be purchased by the tax
payer, or his successor in interest or 
legal representative, during the six 
months period following the effective 
date of Chapter 144, Laws of 1945, or 
until midnigth of August 28, 1945. 

3. Under Section 1 of Chapter 144, 
Laws of 1945, the land not yet acquired 
by the county by tax deed on February 
28, 1945, the effective date of the act, 
may only be purchased by the tax
payer, or his successor in interest, or 
legal representative, at any time before 
the time fixed for the first offering of 
said property for sale. 

4. Lands in the first and second 
classes set out above may not be of
fered for sale by the county except to 
persons whose property was deeded to 
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the county before February 28, 1945, or 
such successors in interest or legal 
representatives, until after August 28, 
1945. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 41. 

Clerk of Court-Fees-Action or 
Proceeding Defined-Joint Tenants. 

Held: .. A proceedil11t in court to de
termine legal title in the sur
vivor of two joint tenants under 
a deed is a "proceeding" under 
the provisions of Section 4918, 
Revised Codes of Montana, 1935, 
and requires the payment of fees 
for filing petition and entry of 
judgment or decree. 

Mr. J. J. McIntosh 
County Attorney 
Rosebud County 
Forsyth, Montana 

Dear Mr. McIntosh: 

May 22, 1945. 

You have requested an opmlOn as to 
the authority of the clerk of the district 
court to charge and collect a fee for 
filing a decree of the court under the 
following circumstances: 

A person filed in the district court 
a proceeding through petition, setting 
up as an exhibit a joint tenancy deed 
and alleging the death of his wife. 
The petitioner sought a determination 
of inheritance tax and a decree that 
on the death of the wife, full title to 
the real property vested in the peti
tioner, the surviving husband. 

It is elementary a public officer may 
not exact a fee for any service unless 
authorized to do so by statute. ~S'tate 
ex reI. Baker v. District Court, 24 Mont. 
425, 427, 62 Pac. 688.) 

There is no specific statutory provi
sion for the procedure followed in this 
instance. It is not an "action" as that 
term is generally used and understood 
so as to bring it within the provisions 
of Section 4918, Revised Codes of Mon
tana, 1935. requiring the payment of a 
fee upon the commencement of an ac
tion. However. in my opinion it do~s 

come within the term "proceeding" as 
used in said section. Section 4918, as 
pertinent here, provides in part: 

"At the commencement of each 
action or proceeding, the clerk must 
collect from the plaintiff the sum of 
five dollars . . . 

"On the entry of judgment in favor 
of plaintiff, he must pay the additional 
sum of two dollars and fifty cents." 
(Emphasis mine.) 

If the clerk is authorized to collect 
a fee in this instance, it must be be
cause the procedure here followed 
comes within the term "proceeding" as 
used in Section 4918, supra. 

Section 8997, Revised Codes of Mon
tana, 1935, defines the term "action" 
as follows: 

"An action is an ordinary pro
ceeding in a court of justice by which 
one party prosecutes another for the 
enforcement or protection of a right, 
the redress or prevention of a wrong, 
or the punishment of a public of
fense." 

And Section 8998, Revised Codes of 
Montana, 1935, provides: 

"Every other remedy is a special 
proceeding." 

Our Supreme Court in the case of 
State v. Northern Pacific Ry. Co., et 
ai, 88 Mont. 529, 550, 295 Pac. 257, de
fines the word "proceding" as follows: 

"The word 'proceeding' means 
special proceedings provided for by 
statute (State ex reI. Carleton v. Dis
trict Court, 33 Mont. 138, 8 Ann. Cas. 
752. 82 Pac. 789), and includes every 
application to a court for a judicial 
remedy not comprehended in the 
term 'action'." (Emphasis mine.) 

In Volume 8, Page 413, Report and 
Official Opinions of Attorney General, 
it was held the filing of a petition for 
the creation of an irrigation district is 
not the commencement of an action, but 
is the commencement of a proceeding; 
consequently the clerk of the court 
must collect a fee of five dollars on the 
filing of such a petition. 

In volume 11, page 61, Report and 
Official Opinions of Attorney General, 
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