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Opinion No. 33. 

Corporations-Foreign Corporations­
Fees. 

Held: Fees to be charged foreign cor­
porations on increased capital 
stock as shown by annual re­
port, under the provisions of 
Section 145.4, Revised Codes of 
Montana, 1935, are those pre­
scribed by Section 145.1, Re­
vised Codes of Montana, 1935. 

Mr. Sam W. Mitchell 
Secretary of State 
State Capitol 
Helena, Montana 

Dear Mr. Mitchell: 

April 26, 1945. 

You request my opinion on the con­
struction of Section 145.4, Revised 
Codes of Montana, 1935, relative to 
basis of fee to be charged foreign cor­
porations on increase of capital stock 
as shown by the annual report filed by 
such corporations. 

You advise me the Great Western 
Sugar Company, a foreign corporation, 
was admitted in this state in 1916, at 
which time the fees applicable were 
provided in Section 1 of Chapter 37, 
Laws of 1915. Since that time the fees 
have been increased and now are as 
provided by Section 145.1, Revised 
Codes of Montana, 1935. The Great 
Western Sugar Company contends the 
fees on increase of its capital stock as 
shown by report filed for the year 
1944 should be calculated on the 1915 
Act in accordance with the provisions 
of Section 145.4, Revised Codes of 
Montana, 1935. 

Section 145.4, Revised Codes of Mon­
tana, 1935, provides: 

"Whenever such report shall show 
a greater proportion of the capital 
stock of such foreign corporation 
represented by its property and busi­
ness in Montana than that upon 
which the fee for filing the charter 
of articles of incorporation was based, 
such foreign corporation at the time 
of filing such report, shall pay addi­
tional fee as it would have been re­
quired to pay for filing if such fee 
had been calculated on the basis of 
the proportion of the capital stock 
represented by its business and prop­
erty in Montana as shown by such 
report." 

This office has twice passed upon this 
question. In Opinions No. 177 and No. 
212, Volume 15, Report and Official 
Opinions of Attorney General, Attor­
ney General Nagle, held the fee to be 
charged was provided by Section 1 of 
Chapter 169, Laws of 1931, now Sec­
tion 145.1, Revised Codes of Montana, 
1935. I have given much consideration 
to these questions and must agree with 
the conclusions therein reached. 

While the wording of Section 145.4 
is not as dear as it might be, yet after 
a consideration of all the statutes ap­
plicable, and a review of the authorities. 
it appears to me the conclusion reached 
by Attorney General Nagle is the only 
logical one in the premises. 

It is therefore my opinion you are 
authorized to charge said foreign cor­
porations the fees provided by SeCtion 
145.1, Revised Codes of Montana, 1935, 
on the amount of additional capital 
stock as shown by the annual report 
of such corporations filed in your office, 
as required by law. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 34. 

Public Welfare-Ward Indians­
Indians. 

Held: Under the first class in the 
definition of ward Indians, one 
to qualify as such must be a 
resident within the boundaries 
of an Indian reservation and an 
Indian in fact. Under the sec­
ond class the person to be a 
ward Indian must be a member 
of! a tribe or nation of Indians 
and accorded the rights and 
privileges as such by treaty or 
federal statute. 

Membership in an Indian 
tribe may be established in the 
case of incorporated tribes by 
recourse to their constitution 
and by-laws and the records of 
the tribe as to who are its mem­
bers. As to incorporated and 
unincorporated tribes, member­
ship may be established by 
proof of the name of the indi­
vidual being on an enrollment 
or Indian census, the proof of 
receipt of supplies or annuities 
as a member of any tribe, the 
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allotment of land to the indi­
vidual as an Indian and held in 
trust, or the inheritance of an 
Indian allotment which is held 
in trust, or the proceeds of the 
sale of an Indian allotment 
which is held in trust. 

Under the second class the 
person in order to be a ward 
Indian must be, first, a member 
of a tribe, and second, as the 
result of such membership en­
titled to the rights and privi­
leges of that tribe by virtue of 
either an Indian treaty or a 
federal statute. 

A right or privilege granted 
by an Indian tribe or an Indian 
agency is not such a right or 
privilege as is necessary to 
qualify under the statute. 

An Indian-in order to be a 
ward Indian-must qualify en­
tirely under the classification 
adopted for the purpose of this 
opinion under class (a) or class 
(b) and the combination of a 
part of the qualifications of 
class (a) plus a part of the 
qualifications of class (b) does 
not entitle such person to be. 
classified as a ward Indian. 

April 30, 1945. 

Mr. W. J. Fouse, Administrator 
State Department of Public Welfare 
Helena, Montana 

Dear Mr. Fouse: 

You have inquired what facts are 
necessary to constitute a person a ward 
Indian within the meaning of the Pub­
lic Vvelfare Act of this state. 

The Public Welfare Act, as amended 
by Section 3 of Chapter 129, Laws of 
1939, provides that counties need not 
reimburse the state for funds paid out 
for old age assistance, aid to dependent 
children, or aid to needy blind for 
ward Indians. The amendment then 
proceeds to define who are ward In­
<lians within the meaning of the act. 

"A ward Indian is hereby defined 
as an Indian who is living on an 
Indian reservation set aside for· tri­
bal use, or is a member of a tribe or 
nation accorded certain rights and 
privileges by treaty or by federal 
statutes." 

Prior to the amendment of the act 
the Supreme Court of this state held 
that counties were not bound to re­
imburse the state for these classes of 
assistance paid to ward Indians, but 
did not attempt to define who were 
ward Indians, in the case of State ex 
reI. Williams v. Kamp, 106 Mont. 452, 
78 Pac. (2d) 585. Subsequently the 
legislature, by Section 3 of Chapter 129, 

. Laws of 1939, adopted its own defiini­
tion of the term "ward Indians." This 
definition is controlling, even though 
it is contrary to the usual and ordinary 
meaning of the words. (Beer R. P. As­
sociation v. State Board of Equaliza­
tion, 95 Mont. 30; 25 Pac. 128; State 
·v. Jacobson, 107 Mont. 461, 86 Pac. 
(2d) 9.) 

We find from this definition a ward 
Indian is (a) an Indian living on an 
Indian reservation set aside for tribal 
use, or (b) a member of a tribe or 
nation accorded certain rights and privi­
leges by treaty or federal statutes. Thus 
it will be observed that under class (a), 
or the first class of persons, a person 
to be a ward Indian must be (1) an 
Indian, (2) living on an Indian reserva­
tion set aside for tribal use. Three facts 
are necessary to qualify under class 
(a): (1) determination of the boun­
daries of the reservation set aside for 
tribal use, (2) living on the reservation, 
and (3) the person must be an Indian. 

The first fact is easy of solution. It 
may be determined from the records. 
The second condition, living on the 
reservation, is synonymous with re­
siding on the reservation. The usual 
rules for determining residence apply. 
(Section 33, Revised Codes of Mon­
tana, 1935.) The third suggests inquiry 
as to who is an Indian. 

Neither Congress nor the courts have 
ever attempted a precise and all-inclu­
sive definition of the term "Indians." 

Congress did, however, as a part of 
the act for the organization of Indian 
t.ribes (25 U. S. C. A., Section 461 to 
Section 479, inclusive) define the term 
"Indians" within the meaning of this 
act. The applicable provision reads: 

"The term 'Indian' as used in Sec­
tions 461, 462, 463, 464-473, 474, 475, 
476-478, and 479 of this title shall in­
clude all persons of Indian descent 
who are members of any recognized 
Indian tribe now under federal juris­
diction, and all persons who are des­
cendants of such members who were, 
on June 1, 1934, residing within the 
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present boundaries of any Indian 
reservation, and shall further include 
all other persons of one-half or more 
Indian blood." 

This act was enacted on June 18, 
1934. The act itself does not apply to 
any reservation where the adult In­
dians did not accept the act at a special 
election called for that purpose. At 
such elections, if favorable, a constitu­
tion and by-laws were adopted and 
thereafter a corporate charter issued. 
One of the purposes of this act was to 
organize the Indians in each reserva­
tion into a single tribe. The Indians 
on five reservations have thus far under 
this act become incorporated tribes in 
Montana, namely, North Cheyenne, 
Blackfeet, Chippewa, Cree or Rocky 
Boy, Fort Belknap and the Flathead. 
The Indians on the Crow reservation 
have not become incorporated, nor have 
the Indians on the Fort Pevk reserva­
tion. 

Under this act if the Indians reject 
its provisions at the elections, none of 
its provisions applies. 

This definition is controlling as to 
tribes so incorporated. 

As to the Indians on those incorpo­
rated reservations, no more lands are 
allotted in severalty to Indians (25 U. 
S. C. A., Section 461) and all restric­
tions on the conveyance of lands are 
continued in effect until further action 
by Congress (Section 462). All In­
dians coming within this definition are 
ward Indians within the meaning of 
the Public WeHare Act. 

VVe now give consideration to who 
are Indians but are not members of 
incorporated tribes. 

Generally speaking, persons are In­
dians who are members of a tribe of 
Indians. But there are exceptions. A 
negro who is adopted into a tribe does 
not thereby become an Indian. (Al­
berty v. United States, 162 U. S. 499, 
40 L. Ed. 105.) The same is true with 
reference to a white man so adopted. 
(Westmoreland v. United States, 155 
U. S. 545, 39 L. Ed. 255.) A white man 
who marries an Indian woman does 
not acquire any right to any tribal 
property, privilege or interest what­
ever to which anv members of the tribe 
are entitled (25 U. S. C. A. 181). Hence 
a white man by marrying an Indian 
woman, even though he be adopted into 
till"' trihe. is not an Indian. 

On the other hand, the marriage of 
an Indian woman to a citizen 01 the 

United States (white man or negro) 
does not thereby impair her right or 
title to any property or interest there­
in (25 U. S. C. A. 182). 

Children of such a mariage, if sol­
emnized before June 7, 1897, if the 
woman was an Indian by blood and 
not adoption, if recognized as a mem­
ber of the tribe by it either at the date 
of the marriage or date of her death, 
have the rights and privileges to the 
property of the tribe to which the 
mother belonged at the time of her 
death (25 U. S. C. A. 184). 

However, certain children of such a 
marriage take the status of the father 
unless the wife retains her tribal mem­
bership and her children are born in 
tribal environment and there reared by 
her. In such cases they are Indians. 
(Halbert v. United States, 283 U. S. 
753, 75 L. Ed. 1389.) 

As to whether grandchildren of such 
a marriage are members of the tribe 
depends upon the status of their father 
and mother and not that of their grand­
parents. (See Halbert case, supra.) 

The rights and privileges of members 
of an Indian tribe, insofar as the prep­
erty of the tribe is concerned, include 
the right to receive annuities, rations 
and allotments of tribal lands. (State v. 
Phelps,93 Mont. 277, 19 Pac. (2d) 319.) 

Indians entitled to receive supplies 
must be enrolled by the agent for the 
government (25 U. S. C. A., Section 
137). Indians over eighteen years of 
age have the right to receive and re­
ceipt for annuities (25 U. S. C. A., 
Section 116). Trihal funds mav be al­
lotted to an Indian belonging to a 
tribe and held for him in the treasury 
of the United States and paid upon 
application therefor (25 U. S. C. A., 
Section 118). 

Allotments of Indian lands may be 
made in the manner provided by law 
to Indians (25 U. S. C. A., Sections 
,331 to 335). To such lands as are 
allotted, trust patents are issued where 
the title is held in trust for the bene­
fit of the Indian allottee for a specified 
period of time, usually twenty-five years 
(25 U. S. C. A., Section 348). This 
trust period has been extended in 
certain instances hy Executive Order 
No. 9398. 

Patents in fee' are executed to the 
allottee at the expiration of the trust 
n~r:(\'1 if not extended, or earlier, in 
tl1(' c1isc~ption of the Secretary of In­
terior (25 U. S. C. A., Section 349). 
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Fee patents issued to the Indian allottee 
or his heirs may be cancelled (25 U. 
S. C. A., Sestion 352A) and new trust 
patents issued (Section 352B). 

Upon the death of an allottee, his 
heirs succeed to his interest. The lands 
may be sold and the proceeds either 
held in trust or distributed to the heirs 
who are competent (25 U. S. C. A., 
Section 372). 

A person who has not obtained a 
fee patent to his entire allotment or al­
lotments or whose interest therein is 
still held in trust or the proceeds of 
which are held in trust is an Indian. 
(State v. Big Sheep, 75 Mont. 219, 
243 Pac. 1047.) 

Any person who receives allotments 
of supplies, annuities, allotments of 
tribal funds, allotments of land where 
the title is in trust, whether the title 
was received by trust patent or by 
inheritance, or if the proceeds of the 
allotment are held in trust, is an Indian. 

Therefore, under the first class in the 
definition of ward Indians, one to quali­
fy as such must be a resident within 
the boundaries of an Indian reservation 
and an Indian in fact. 

Under the second class the person 
designated a ward Indian must be a 
member of a tribe or nation of Indians 
and accorded the rights and privileges 
as such by treaty or federal statute. 

Membership in an Indian tribe may 
be established in the case of incorpo­
rated tribes bv recourse to their con­
stitution and by-laws and the records 
of the tribe as to who are its mem­
bers. As to incorporated and unincor­

·porated tribes, membership may be 
established by proof of the name of the 
individual being on an enrollment or 
Indian census, the proof of receipt of 
supplies or annuities as a member of 
any tribe, the allotment of land to the 
individual as an Indian and held in 
trust, or the inheritance of an Indian 
allotment which is held in trust, or the 
proceeds of the sale of an Indian allot­
ment which is held in trust. 

Under the second class the person in 
order to be a ward Indian must be, 
first, a member of a tribe, and second, 
as the result of such membership, en­
titled to the rights and privileges of 
that tribe by virtue of either an Indian 
treaty or a federal statute. 

A right or privilege granted by an 
Indian tribe or an Indian agency is not 
such a right or privilege as is necessary 
to qualify under the statute. 

An Indian in order to be a ward 
Indian must qualify entirely under the 
classification adopted for the purpose 
of this opinion under class (a) or class 
(b) and the combination of a part of 
the qualifications of class (a) plus a 
part of the qualifications of class (b) 
does not entitle such person to be classi­
fied as a ward Indian. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 35. 

Clerk of Court-Probate­
Stenographer, Court-Fees­

Court Stenographer. 

Held: Fees for the court stenogra­
pher's services should be col­
lected in probate proceedings 
when there is an issue of fact 
tried by the court. 

Mr. W. A. Brown 
State Examiner 
State Capitol 
Helena, Montana 

Dear Mr. Brown: 

May 2,1945. 

You referred for my opinion a letter 
sent to your office by W. L. Riddle, 
Clerk of the District Court, Fallon 
County. The question asked by Mr. 
Riddle is as follows: 

Will you please advise us if we are 
to collect stenographer fees in pro­
bate cases when there is an objector 
to the petition and testimony is taken 
by the court stenographer at the 
hearing? 

Section 8932, Revised Codes of Mon­
tana, 1935, provides as follows: 

"Amount to be paid by each party 
in civil action. In every issue of fact 
in civil actions tried before the court 
or jury, before the trial commences, 
there must be paid into the hands of 
the clerk of the court, by each party 
to the suit, the sum of three dollars, 
which sum must be paid by said 
clerk into the treasury of the county 
where the cause is tried, to be ap­
plied upon the payment of salary of 
the stenographer, and the prevailing 
party may have the amount so paid 
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