
36 OPINIONS OF THE ATTORNEY GENERAL 

In exercising any power or authority 
you must find the right within some 
statute. 

Chapter 184, supra, was carried into 
the Codes of 1935 and now appears as 
Chapter 310 of the Political Code. 
(Sections 3847.1 to 3847.25, Revised 
Codes of Montana, 1935.) 

Section 3847.3, Revised Codes of 
Montana, 1935, provides in part: 

"The board of railroad commis
sioners i~ hereby vested .with power 
and authority, and it is hereby made 
its duty to supervise and regulate 
every motor carrier in this state ... 
The board shall have power and 
authority by general order or other
wise to prescribe rules and regu
lations in conformity with this act 
applicable to any and all motor car-.. " ners ... 

However, in granting authority to 
regulate and supervise motor carriers, 
the legislature specifically provided 
what motor carriers should come with
in this authority. It defined the term 
"motor carrier" as all persons or cor
porations "operating motor vehicles up
on any public highway in the State of 
Montana for the transportation of per
sons and/or property for hire, on a 
commercial basis either as a common 
carrier or under private contract, agree
ment, charter or undertaking." It then 
made certain exceptions, such as school 
buses, motor vehicles used for occa
sional hauling of persons or property, 
etc. (Section 3841.1, Revised Codes of 
Montana, 1935.) The board therefore 
has no jurisdiction over those motor 
vehicles specifically excepted from the 
act. 

In 1943 the legislature amended Sec
tion 3841.1, supra, and among those 
motor vehicles excepted added the fol
lowing: "motor vehicles used in carry
ing property, consisting of ordinary live
stock or agricultural commodities (not 
including manufactured products there
of), if such motor vehicles are not 
used in carrying any other property, 
or passengers, for compensation." This 
amendment therefore removes from 
your jurisdiction motor vehicles used 
in carrying property consisting of or
dinary livestock or agricultural com
modities, if such motor vehicles are 
not used in carrying any other property 
or passengers for compensation. 

Having expressly excluded from the 
operation of the law motor vehicles 

used in hauling livestock and agricul
tural products exclusively, the legis
lature denied your board the right to 
regulate and/or supervise such motor 
carriers. It is evident the legislature, 
having in mind that a certificate of con
venience and necessity is a franchise, 
determined that the business of hauling 
livestock is one in which there should 
be no regulation and hence excluded 
it from those over which the board has 
jurisdiction. 

It is therefore my opinion-under the 
law as given us by the legislature-your 
board may not entertain an application 
for, nor grant a certificate of public 
convenience and necessity for the trans
portation of ordinary livestock or ag
ricultural commodities exclusively. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 32 

County Attorney-City Attorney
Incombatibility. 

Held: A county attorney may not ac
cept appointment as city at
torney while he holds the for
mer office. A county attorney, 
in his private capacity as an 
attorney, may act as prosecuting 
attorney for a city and accept 
a fee therefor. A county at
torney, in his private capacity 
as an attorney, may act as at
torney for a city in civil mat
ters, so long as the county or 
state is not a party, or their 
interests involved. He may ac
cept a fee for such services. 

Mr. Oliver Phillips 
County Attorney 
Lincoln County 
Libby, Montana 

Dear Mr. Phillips: 

April 24, 1945. 

You have requested my opinion on 
the following questions: 

"1. Would it be legal for the 
county attorney, in his private cap
acity as an attorney, to act as prose
cuting officer for a city in preparing 
complaints for violations of city or
dinances? Could he prosecute for 
such violations 111 the municipal 
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courts? Would it be legal for him 
to charge and accept a fee for such 
legal services? . 

"2. Could the county attorney,. m 
his private practice, act for the: city 
in civil matters, where there IS no 
contest with the county or its sub
divisions or officers? Could he legaly 
charge and receive a fee for such 
services? 

"3. Could the county attorney le
gally receive a retaine~ fe~ fro!D .the 
city to represent the city m cnmll~al 
and civil matters where such duties 
do not conflict with his obligations 
as county attorney to the county, 
its subdivisions or officers?" 

In the absence of statutory or con
stitutional prohibition, there is no legal 
reason why one person m~y not hold 
two offices at the same time, except 
in cases where the offices are incom
patible or in cases where the holding 
of both offices would be improper from 
considerations of public policy. 

I find no statutory or constitutional 
prohibition against the holding .of the 
office of county attorney and city at
torney. It therefore remains to. deter
mine whether the offices are mcom
patible. 

The general rule applied by the cour!s 
in determining whether one office IS 
incompatible with another is stated and 
approved in the case of State ex reI. 
Klick v. Wittmer, 50 Mont. 22, 144 
Pac. 648. In the 'Wittmer case, the 
court enumerates the tests to be applied 
and cites authority upholding the sev
eral tests. The tests enumerated there
in, omitting the authorities, are: (1) 
when one has power of removal over 
the other; (2) when one is in any way 
subordinate to the other; (3) when the 
nature and duties of the two offices 
are such as to render it improper from 
considerations of public policy for one 
person to retain both. 

I t is, of course, necessary to deter
mine the question in each particular 
instance on the facts presented. In the 
instant case, we have the offiec of coun
ty attorney and city attorney in~olved. 
The office of county attorney IS one 
provided by the Constitution and the 
qualification and term of office as there
in provided, but the duties and emolu
ments are prescribed by statute under 
authority of the Constitution. (Article 
VIII. Section 16 of the Montana Con
stitution, and Sections 4819 to 4823, 
Revised Codes of Montana, 1935). The 

office of city attorney is one provided 
by statute and the appointment, term, 
duties and emolument are provided by 
statute or by ordinance. (Sections 4995, 
5023, 5038, Revised Codes of Montana, 
1935.) Both have definite terms and 
the incumbent of each is required to 
take an oath. Each is a public officer, 
as distinguished from an employee. 

In each case, the statute prescribes 
the duties of the officer. One of the 
important duties of these officers is to 
act as the legal adviser of the county 
or the city. Considering the relation
ship between counties and cities, it is 
easy to see; there might be a conflict 
of duty were both offices held by the 
same person. For instance, the city 
and county very often enter into con
tracts with each other. Frequently, 
a legal question. under such contracts 
arises. In such a case, it would be 
improper from consideration of public 
policy that the two offices be held by 
one person. Numerous instances might 
be cited where such conflict would 
arise. It would therefore appear to me 
the two offices are incompatible on 
the ground that the nature and duties 
are such as to render them incom
patible from considerations of public 
policy. 

A county attorney is not prohibited 
from engaging in the general practice 
of his profession aside from his duties 
as such officer, so long as the interests 
of the coutny or the state are not in
volved. There would seem to be no 
valid objection to a county attorney 
performing legal services for a city so 
long as such services do not conflict 
with his duties as county attorney, or 
involve the interests of the county or 
the state. 

I t is therefore my opinion: 

1. A county attorney may not accept 
appointment as city attorney while he 
holds the former office. 

2. A county attorney, in his private 
capacity as an attorney, may act as 
prosecuting attorney for a city, and ac
cept a fee therefor. 

3. A county attorney, in his private 
capacity as an attorney, may act as 
attorney for a city in civil matters, so 
long as the county or state is not a 
party, or their interests involved. He 
may accept a fee for such services. 

Sincerply yours. 
R. V. BOTTOMLY, 
Attorney General 




