
32 OPINIONS OF THE ATTORNEY GENERAL 

Section 4993 was amended by Chap
ter 180, Laws of 1945, as follows: 

". . . provided further that the 
county clerk of any county shall 
not be required to file any deed for 
record, which conveyed, or purports 
to convey, a part of land or parcel 
of any such platted tract or tracts 
of less than the United States legal 
subdivision of ten acres, unless the 
person presenting such deed for 
record also delivers to such county 
clerk a plat or map which has been 
prepared 'by a surveyor or civil en
gineer, which plat or map shall show 
with particularity the legal descrip
tion, and area of the land to be con
veyed." 

It is apparent the purpose of the 
amendment is to require certainty as 
to the description contained in con
veyances, of "a part or parcel of any 
such platted tract." The amendment
by providing "the county clerk of any 
county shall not be required to file any 
deed for record . . . unless the person 
presenting such deed for record also 
delivers to such county clerk a plat or 
map ... which plat or map shall show 
with particularity the legal description, 
and area of the land to be conveyed"
gives the clerk a discretionary power. 
In other words, if the conveyance of
fered for record does not convey one 
or more of the lots as originally plat
ted, but conveys a portion of one or 
more lots and the description is un
certain, or the exact land meant to be 
conveyed is not easily identified from 
the description in the deed, the clerk 
may then require a map or plat of the 
property to be conveyed be submitted 
with the deed. 

If the amendment to Section 4993 
were construed to mean that it is 
mandatory in all instances for the clerk 
to require a plat of each part of a 
subdivision which is conveyed, such a 
construction would lead to absurd re
sults as in many instances, deeds would 
convey all of one or more lots, and 

'Iand so conveyed could be easily ascer
tained by reference to the original plat. 
Also such a construction would be in 
conflict with the ordinary meaning of 
"shall not be required." Our Supreme 
Court in State v. Bowker, 63 Mont. 
1, 205 Pac. 961, stated: 

"The words of the statute are to 
be given their usual construction and 

are presumed to be used in their 
ordinary sense.'.' 

It should also be observed Section 
4993, as amended, applies only to the 
sale of tracts of land of less than ten 
acres which are subdivided, "such as 
orchard tracts, vineyard tracts, acreage 
tracts, suburban tracts, or community 
tracts" and not to the isolated sale of 
a small area of land where there has 
been no subdivision into multiple lots. 

It is therefore my opinion that
under the provisions of Section 4993, 
Revised Codes of Montana, 1935, as 
amended-a county clerk has discre
tionary power to require a grantee of a 
portion of land subdivided under the 
provisions of said section to deliver 
with the deed a plat or map prepared by 
a surveyor or civil engineer, which map 
or plat shall show the legal description 
and area of the land conveyed. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 29. 

Elections-Registration-Poll Books, 
what mi.mes to contain. 

Held: In counties where more than 
one question is submitted to the 
electors at the same special elec
tion, the laws governing which 
require different registration 
closing dates, separate poll 
books are required. 

Mr. Homer A. Hoover 
County Attorney 
McCone County 
Circle, Montana 

Dear Mr. Hoover: 

April 17, 1945. 

You have advised me there will be 
submitted to the elector's in your coun
ty, at special elections called for June 
5, 1945, several questions, viz: (1) to 
fill the congressional vacancy, (2) high
way debenture, (3) issuance of bonds 
for court house, and (4) issuance of 
bonds for county hospital. You request 
my opinion whether one official register 
only is legally required. 

This office has just issued Opinion 
No. 26, Volume 21, Report and Offici,,1 
Opinions of Attorney General, in which 
it was held that-under the provisions 
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Qf Chapter 28, Laws of 1945-the poll 
book for the election on the highway 
~ebenture must contain only the names 
of those qualified to vote on such ques
tion, that is, qualified registered elec-

. tors who are taxpayers and whose 
names appear on the last completed 
.assessment roll of some county of the 
.state for state, county and schol dis
trict taxes. In view of this provision 
.and the fact electors qualified to vote 
for congressman need not be taxpayers, 
it is necessary to prepare two poll 
books, one for each election. Chapter 
28, supra, governs only elections at 
which the question submitted is the 
incurring of a state debt, the issuance 
·of bonds or debentures of the state or 
·the levying of a state tax for any pur
·pose. 
. Under the prOVISIOns of Section 
·4630.12, Revised Codes of Montana, 
1935, as amended by Chapter 138, Laws 
-of 1939, in all county bond elections 
.only qualified registered electors re
siding within the county who are tax
payers upon property therein, and 
·whose names appear upon the last com
pleted assessment roll for state, county 

:and school district taxes, shall have 
the right to vote. The poll books for 
.such an election must contain the names 
·of those thus qualified. 

The qualifications for electors at elec
tions on bond issues or creating a state 
debt, and those qualifications for elec
tors on questions of county bonds or 
·debts are different, in that in the former 
·case any qualified registered elector 
whose name appears on the last com
·pleted assessment roll of any county 
.is eligible to vote, while in the latter 
·only those electors who are taxpayers 
·on property within the county and 
whose names appear on the last com
·pleted assessment roll of that county 
are eligible. 

Another factor to be considered is 
the period prescribed for closing regis
tration. Under Chapter 28, Laws of 
1945, registration must close thirty 

·days before the date of election. Under 
Section 4630.12, supra, as amended, 
registration closes on the fifteenth day 
before the date of election. Under the 
general election laws, which govern the 
·election for congressman, registration 
closes forty-five days before the date 
of election. (Section 566, Revised Codes 
of Montana, 1935.) 

Therefore, at the close of each 
:registration period. the clerk is required 

to make up the registration list for the 
ensuing election for which such regis
tration was open and such list may con
tain only the names of those electors 
who were registered at the close of 
the period prescribed. Hence, only 
those electors who were registered 
forty-five days before June 5th, would 
be eligible to vote for congressman; 
those registered thirty days before June 
5th would be eligible to vote on the 
highway debenture question, and those 
registered fifteen days before June 5th 
would be eligible to vote on the county 
bond issues. However, for the two 
questions on ·bond issues submitted in 
your county, registration closes on the 
same date; hence, the poll books would 
contain all eligible registered voters on 
these questions. 

It is therefore my opinion that-in 
McCone County where three distinct 
special elections are to be held on the 
same date-three separate poll books 
are required. One poll book will con
tain the names of electors who are 
registered forty-five days prior to June 
5th and are thus eligible to vote for 
con'gressman. One poll book will con
tain the names of aU electors who are 
duly registered thirty days prior to 
June 5th, and who are taxpayers whose 
names appear on the preceding assess
ment list of some county in the state for 
state, county and school district taxes, 
and are thus eligible to vote on the 
highwav debenture question. The third 
poll bo'ok shall contain the names of 
electors who are duly registered fifteen 
days prior to June 5th, and who are 
taxpayers whose names appear on the 
preceding assessment list of McCone 
County for county, state and school 
district taxes, and are thus eligible to 
vote on the county bond issues. 

It may be pointed out here: 

1. The poll book for electors eligible 
to vote for congressman will contain 
the names of all qualified electors duly 
registered forty-five days prior to June 
5th, whether taxpayers or not. 

2. The poll book for the highway 
debenture question will contain the 
names of all qualified registered electors 
who are taxpayers and whose names ap
pear on the preceding assessment list 
of some county in the state, plus those 
qualified elector taxpayers who register 
aftel' the close of the forty-five-day 
registration period. and at or before 
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the close of the thirty-day registration 
period. 

3. The poll book for election on the 
county bond question will contain the 
names of all eligible registered electors 
who are taxpayers and whose names 
appear on the preceding assessment list 
in McCone County, plus those qualified 
elector taxpayers in McCone County 
who register between the close of the 
thirty-day period and the close of the 
fifteen-day period. 

Sincerely yours, 
R·. V. BOTTOML Y, 
Attorney General 

Opinion No. 30. 

Counties-County Commissioners
Budget, County-Poor Fund. 

Held: There is no authority for the 
county commissioners to use an 
anticipated surplus in thE! poor 
fund for the purpose of con
structing a county hospital. 

·Mr. H. R. Eickemeyer 
County Attorney' 
Cascade County 
Great Falls, Montana 

Dear Mr. Eickemeyer: 

April 20, 1945. 

You have submitted the following 
question for my opinion: 

"The commissioners of Cascade 
County expect to have a surplus of 
about $30,000 in the poor fund at 
the end of the fiscal year. They in
tend to erect a hospital costing in 
the neighborhood of $100,000. May 
the commissioners use the expected 
surplus in the poor fund for pur
poses of building and erecting a hos
pital for the poor?" 

In considering your question, it is 
necessary to consider Sections 4613.1 
to 461.3.10, Revised Codes of Montana, 
1935, as amended, which are the county 
budget system. 

The county budget system provides 
the contemplated expenditures for the 
fiscal year shall be itemized, and Sec
tion 4613.5, Revised Codes of Montana, 
1935, provides in part: 

"Expenditures made, liabilities in
curred, or warrants issued, in excess 
of any of the budget detailed appro-

priations as originally determined, or 
as thereafter revised by transfer, as 
herein provided, shall not be a lia
bility of the county, but the official 
making or incurring of such expendi
ture or issuing such warrant shall. 
be liable therefor personally and upon 
his official bond." 

From the foregoing, it would appear 
the county is limited in its expenditures 
to the detailed appropriations set out 
in the budget unless a transfer may be 
made. 

The authority for transfers within 
the poor fund is found in Section 4613.5 
as follows: 

"Provided that upon a resolution 
adopted by the board of commis
sioners at a regular or special meet
ing, and entered upon its minutes, 
transfers or revisions within the gen
eral class of salaries and wages and 
of maintenance and support may be 
mq,de, provided, that no salary shall 
be increased above the amount ap
propriated therefor." 

The transfers thus permitted do not 
include capital outlay; and the construc
tion of a county hospital would come 
within such classification. 

It would also be well to note that 
Section 4613.2 provides in part: 

"Expenditures for capital outlay 
shall set forth and describe each ob
ject of expenditure separately." 

It would seem unlikely the construc
tion of a new hospital is provided for 
and described within the present bud
get. As I have pointed out previously, 
expenditures may. be made only for 
"budget detailed appropriations as 
originally determined." In other words, 
a county hospital under the current 
budget is not contemplated, described 
or appropriated for, and no expendi
tures may be made for its construction. 

It might be urged that subsection 
(b) of Section XI of Part I of Chapter 
82, Laws of 1937, as last amended by 
Chapter 117, Laws of 1941, alters the 
situation and overcomes the budget 
laws. The portion of subsection (b) 
I refer to reads: 

"No part of the county poor fund, 
irrespective of the source of any part 
thereof, shall be used directly or 
indirectly for the erection or improve
ment of any county building, so long 
as the fund is needed for general 
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