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"In September of any year in 
which the county treasurer, county 
clerk county assessor, county school 
superintendent, county sheriff, county 
attorney, or clerk of the district court 
is to be elected, the county commis
sioners shall, by resolution, fix the 
salaries of the officials to be elected 
in conformity with the schedule in 
section 1, based on the population as 
shown in the last decennial federal 
census and on the taxable valuation 
of the county at the time the salaries 
are fixed. Salaries so fixed shall apply 
during the entire term for which the 
foregoing officials are elected and 
should a vacancy occur the person 
appointed or elected to fill the un
expired term in the office vacated 
shall receive the same salary as the 
person vacating tlJe office." (Em
phasis mine.) 

It is to be noted that the above sec
tion provides that in any year in which 
the designated officers are to be elected 
including a clerk of the district court, 
the county commissioners shall fix the 
salaries in conformity with the provi
sions therein set forth. 

The legislature did not qualify the 
kind of an election, whether at the 
regular election at the end of a term 
or an election to fill a vacancy. and of 
course the legislature, having in mind 
that either contingency might occur, 
used the general term. It could have 
limited the application if it had so 
desired. 

The last sentence of Section 5 of 
Chapter 150, Laws of 1945. applies 
only to those officers whose salaries 
have been fixed by the board of county 
'commissioners under the terms of the 
section. Here we have an officer 
elected by the people to fill the office 
for the unexpired' term of two years
from the first Monday in January, 
1947. The contingency of electing this 
officer was, of course, known to the 
board of county commissioners at the 
time of the vacancy, and it is pre
sumed it has performed its duty as 
provided in said section 5, supra. 

Because the elected clerk of court 
is a new officer and is not in such of
fice by election on July 1, 1945, Sec
tion 7 of the Act would not apply. Sec
tion 7 obviously was intended to con
form with Section 31, Article V of the 
Montana Constitution. It was not to 
add anything new. Insofar as this is 

true, the increase would not run contra 
to the constitutional provision. This is 
well pointed out in the case of Adami 
v. Lewis and Clark County (1943) 114 
Mont. 557, 138 Pac. (Zd) 969. 

In that case the constitutionality of 
Chapter 169, Laws of 1943, was in 
Question. Chapter 169 was an act "to 
increase the salary of all elective 
county officers, including justices of 
the peace and constables, reciting the 
need of such increased salaries, declar
ing an emergency for a certain time." 
The court said at page 970: 

"Ther~ can be no possible doubt 
that the decision with reference to 
Chapter 169 is correct, and that the 
legislative intent to make it effec
tive as to terms of persons elected 
or appointed prior to its effective 
date is unconstitutional as in excess 
of the legislative power. The peo
ple could hardly have made clearer 
or more definite the provision of 
section 31 of Article V' forbidding 
the legislature either to increase or 
to diminish the salary or emolument 
of any officer after his election or 
appointment. On the other hand, it 
is apparent that the constitutional 
provision does not forbid the appli
cation of Chapter 169 to an officer 
whose election or appointment occurs 
after the effective date of the Act, 
and that as to him Chapter 169 is 
valid. IState ex reI. Jackson v. Por
ter, 57 Mont. 343, 188 P. 375." (Em
phasis mine.) 

It is therefore my opinion that a 
person elected to the office of clerk 
of the district court in the election 
November 5, 1946, to fill the unexpired 
term of one elected to that office in 
1944 should be paid under the salaries 
fixed by Chapter ISO, Laws of 1945. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 223. 

School Building Construction 01-
Elementary School Building Construc
tion of-Funds, Construction of School. 

Held: Money received as insurance 
for the destruction by fire of a 
high school building. may not 
be expended for the building; ot 
an elementary school without 
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authority therefor having first 
been procured from the electo
rate voting at an election called 
for that purpose. Money re
ceived as dama~es for destruc
tion of elementary school build
ings may be used for the pur
chase of a site and building a 
new elementary school to take 
the place of one destroyed, 
without a vote of the electorate. 

November 23, 1946. 

Mr. Frank J. Roe 
County Attorney 
Silver Bow County 
Butte, Montana 

Dear Mr. Roe: 

You have requested my opinion con
cerning the following: 

School District No. I, Silver Bow 
County, contemplates the construc
tion of a new elementary school. The 
district has on hand funds paid as 
compensation for the destruction of 
two elementary schools. There is 
also available insurance money paid 
to the district because of the de
struction by fire of the high school. 
You ask if it is necessary to have 
the approval of the electorate of the 
district before these funds may be 
spent for the construction of a new 
elementary school. 

This office previously held in Opin
ion No. 185, Volume 21, Report and 
Official Opinions of the Attorney 
General, a portion of the funds realized 
as compensation for the destruction of 
the two elementary schools could be 
used to purchase a new elementary 
school site which had been approved 
by the electorate. One of the reason 
g-iven was that the money realized 
from the settlement was a trust fund, 
earmarked for the construction of a 
school to replace the schools destroyed. 

The principal question involved here 
is whether or not the board of trustees 
of School District No.1, of Silver 
Bow' County has authority to expend 
cash on hand for the purpose of erect
ing an elementary school to replace 
two elementary. schools damaged to 
the extent they had to be abandoned, 
without first having obtained author
ity from the electors. The cash on 
hand consists of the sum of $300,000.00 

received as insurance for the destruc
tion by fire of an abandoned high 
school, and the further sum of $100,-
000.00 received for damage to the ele
mentary schools. 

Our Supreme Court in the case of 
State ex reI. Diederichs v. Board of 
Trustees, 91 Mont. 300, 7 Pac. (2d) 
543, held that insurance money re
ceived as a consequence of the destruc
tion by fire of a county high school 
could be used to construct or rebuild 
a high school to replace the one de
stroyed, without first having submit
ted the question to a vote of the elec
torate. The court in deciding- the 
Question of whether or not the expen
ditures of the insurance money came 
within the constitutional prohibition as 
to creating a debt or liability, said: 

" ... The fire converted the build
ing into money available only for the 
reconstruction of the high school, 
and consequently, since the original 
purpose has been given approval by 
the electors, there is now no useful 
purpose to be subserved by again 
submitting the question of the pro
posed expenditure to the people for 
approval, nor does the Constitution 
or law require it . . . : 

"It seems plain that the constitu
tional limitation does not apply to 
the expenditure of cash on hand pro
vided for a specific purpose; but 
rather to the creation of an obliga
tion to be met and paid in the future 
by the taxpayers." 

Applying- the law as laid down in 
the Diederichs case to the facts here, 
the money received as insurance from 
the destruction of the high school may 
be used only for the purpose of replac
ing the high school, and for no other 
purpose, without a vote of the electo
rate. It could not be used for the 
purpose of building an elementary 
school, for the reason that the original 
funds approved by the electorate were 
for a different purpose, that is for the 
building of a high school. The same 
is true of the money received for dam
ages to the elementary schools. That 
money may be used for the purpose of 
building- an elementary school to take 
the place of the ones destroyed, and 
for no other purpose, without a vote 
of the electorate. 

Under the provisions of paragraph 8 
of Section 1015, Revised Codes of Mon
tana, 1935, as amended, before the 
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trustees may build the new school or 
procure a new site they must first be 
authorized to do so by a majority vote 
of the electors of the district. 

I am advised that the trustees have 
already been authorized to procure a 
site, and in fact, the same has already 
been purchased. I do not understand, 
however, that the trustees were also 
authorized to build a school building on 
this site. If not, then this question 
must be submitted to the electorate. 
At the same time the question as to 
the expenditure of the funds received 
as insurance for destruction of the old 
high school could be submitted to the 
electorate. 

It is therefore my opinIOn that 
money received as insurance for the 
destruction by fire of a high school 
building, may not be expended for the 
building of an elementary school with
out authoritY/ therefor having Ibeen 
first procured from the electorate vot
ing at an election called for that pur-
pose. . 
It is further my opinion that money 

received as damages for destruction 
of elementary school buildings may be 
use for the purchase of a site and 
building a new elementary school to 
take the place of the one destroyed, 
without a vote of the electorate. 

Sincerely yours, 
R. V. BOTTOML Y,
Attorney General 

Opinion No. 224. 

Records and Recording-County Clerk 
and Recorder--Clerk and Recorder 

COpy, Defined. 

Held: 1. Alteration or change of an 
instrument after recording cre
ates a new instrument which 
must be recorded by the clerk 
and recorder as set out in Sec
tion 4805. Revised Codes of 
Montana, 1935. 

2. The county clerk and le
corder is a ministerial officer 
and it is not his province to pass 
upon the legality of instruments 
presented to him for recording. 

3. To record or correctly 
copy, the county clerk must 
make for his records an exact 
duplication of any instrument 
deposited with him for record
ing and entitled to record under 
our laws. 

Mr. Oliver Phillips 
County Attorney 
Lincoln County 
Libby, Montana 

Dear Mr. Phillips: 

November 25, 1946. 

You have inquired whether a clerk 
and recorder must accept for recording 
an instrument which has previously 
been recorded by him. The instru
ment involved in the factual situation 
you present has apparently been al
tered or changed in the interim be
tween the first recording and the offer 
to re-record. 

Section 4805, Revised Codes of Mon
tana, 1935, sets out the duty of the 
county clerk and recorder on receipt 
of an instrument to be recorded: 

"When any instrument, paper, or 
notice, authorized by law to be re
corded, is deposited in the office of 
the county clerk, as ex-officio re
corder, for record, accompanied by 
the required fee, he must indorse 
upon the same at the time it was 
received, noting the year, month, 
day, hour and minute of its recep
tion, and must record the same with
out delay, together with the acknow
ledgment, proofs, and plats, surveys, 
schedule, and other papers thereto 
annexed, in the order and as of the 
time when the same was received for 
record, and must note at the foot of 
the record the exact time of its re
ception. The county clerk shall not 
receive for recording, any deed, 
mortgage, or assignment of mort
gage unless the post office address 
of the grantee, mortgagee or assignee 
of the mortgages, as the case may be, 
is contained therein, provided that 
this requirement shall not affect the 
validity of the record of any instru
ment which has been or may be re
corded." 

Our Supreme Court has never passed 
upon the question you present, and 
there is but scant authority on the'topic 
available from other jurisdictions. 

The Supreme Court of Iowa-in the 
case of Weyrauch v. Johnson, (1926) 
208 N. W. 706, 70S-did make this 
statement: 

"We may observe that the county 
recorder is largely a ministerial offi-
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