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Department of Public \Velfare should 
file claims against the estate of re­
cipients of old age assistance and gave 
such claims a preference over many 
other claims allowed against the estate. 
This Act was amended by Chapter 178 
of the Laws of 1943. This new amend­
ment exempted $500.00 of the estate 
from the claim and destroyed the pref­
erence theretofore given the Sitate De­
partment. (Official Report and Opin­
ions of the Attorney General, Volume 
20, No. 147; In Re Bierman's Estate, 
167 Pac. (2) 350.) 

The provisions of the Public Welfare 
Act do not repeal the provisions relat­
ing to the summary distribution of 
assets expressly; and if there is any 
repeal, it is only by implication. 

The provisions of Chapter 57 of the 
Laws of 1941 relate to the distribution 
of certain assets. The provisions of 
Chapter 178 of the Laws of 1943 relate 
to claims against certain estates. It 
will be noted the subjects of these two 
statutes are different. 

I t has long been recognized by our 
Supreme Court repeals by implication 
are not favored; the two statutes must 
be plainly irreconcilable to or in con­
flict with each other and both relate 
to the same subject and have the same 
object in view. (Montana-Dakota 
Utilities Co. v. City of Havre, 109 
Mont. 164, 94 Pac. (2d) 660; State ex 
reI. Browning v. Brandjord, 106 Mont. 
395, 81 Pac. (2d) 677; State ex reI. 
Helena Allied Printing Counsel v. 
Mitchell, 105 Mont. 328, 74 Pac. (2d) 
417.) 

These two statutes relate to differ­
ent subjects and also have different 
objects. 

The object of the summary distri­
bution statutes is to deliver small es­
tates over to those who are dependent 
upon the deceased for support. It is 
in the nature of an exemption statute 
and the Constitution commands the 
enactment of liberal homestead and 
exemption statutes. (Section 4, Article 
XIX, Montana Constitution.) 

The primary purpose of Chapter 178 
of the Laws of 1943 is to recover 
claims from certain estates, although 
it does have certain exemption features," 
notably the $500.00 in amount, and also 
the home for a surviving spouse or 
other dependent. But these exemption 
features are incidental to the main 
purpose of the act. 

Since the objects of the two laws 
are different and their subjects are 
different and both can remain upon 
the statutes of the State without con­
flicting one with the other, each to 
apply to its own class of cases, it can­
not be held Chapter 178 of the Laws of 
1943 impliedly repeals the provisions of 
Chapter 57 of the Laws of 1941. 

It appears it was the intention of 
the legislature that effect was to be 
given to each of these sections. . 

It is therefore my qainion a sum­
mary distribution may 1i'e had of the 
estate coming within the provisions of 
Chapter 57 of the Laws of 1941, al­
though a claim for old age assistance 
may have been allowed as a claim 
against the estate of such person. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 212. 

Montana Soldiers' Home-Soldiers' 
Home-Appropriation, Montana 

Soldiers' Home. 

Held: To be included in the category 
of "operational" expense, an ex­
penditure must be one which is 
"necessary" for the operation of 
the department, board, bureau, 
etc .. to which the appropriation 
applies. This question of what 
is "necessary" in regard to a 
new proposal is a question for 
the legislature to pass upon. 
Until this new proposal is de­
fined by the le~islature as "capi­
tal" or a "capital replacement," 

. or until such time as the legis­
lature approves the project, the 
present appropriation cannot lie 
used for the payment of an 
architect's drawings, skl'!tches or 
plans of a proposed building. 

October 22, 1946. 

Mr. Harry E. Johnson, Chairman 
Board of Managers 
Montana Soldiers' Home 
Columbia Falls, Montana 

Dear Mr. Johnson: 

You have requested an opmlOn ad­
vising- whether or not you have funds 
available for the payment of an archi-
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tect who is drawing the sketches for a 
proposed new kitchen and dining room. 

House Bill No. 332 of the 1945 Legis­
lative Assembly entitled. 

"An Act to Appropriate Money for 
the Operation. Maintenance and 
other Purposes. As Designated Here­
in. for Certain State Institutions. for 
the Period Beginning July 1. 1945 
and Ending June 30. 1947,' 

provides that; for the State ISoldiers' 
Home there is appropriated from the 
General Fund for the period beginning 
July 1. 1945. and ending June 30. 1947: 

"For salaries and expenses. forty­
two thousand nine hundred eight-
eigh t dollars .......... ______________ $42.988.00_·· 
(Emphasis mine.) 

"Salaries and expenses" are defined 
by this bill (House Bill No. 332) as: 

" ... any expense. including sala­
ries. capital. repairs and replacements 
and operation. as defined above_" 

In turn. this same bill defines the 
following: 

"(1) The term 'salaries' means 
the compensation paid in considera­
tion of services rendered to all regu­
larly elected or appointed officers or 
employees whose duties are of a con­
tinuous nature. It does not mean 
wages or compensation paid in con­
sideration of services rendered to 

. temporary employees and for per­
sons appointed or hired for a period 
of less than one month. the payment 
of which is hereby made a proper 
charge from funds appropriated for 
'operation'. 

"(2) The term 'capital'. unless 
otherwise designated or defined. 
means al\ articles. fixtures and goods 
of a permanent nature. but. in no 
event shall the term 'capital' mean 
buildings or purchase of lands. unless 
specifical\y defined berei,h. Store 
supplies shall have the same limi­
tations. 

"(3) The term 'repairs' means 
the amount to be paid for the repair 
of any capital asset. including build­
ings or lands. 

"(4) The term 'replacements' 
means the amount to be paid for 
the replacing of any capital asset, as 
defined in paragraph (2) above. by 
the purchase of a new one to take 

its place by reason of the original 
being worn out or broken. 

"(5) The term 'operation' means 
al\ other expenditures which are 
necessary for the operation of the 
department. board. bureau. commis­
sion or institution to which the ap­
propriation applies. including wages 
of employees paid to temporary em­
ployees for work not considered of 
a continuous nature." 

II) view of the foregoing paragraphs 
such expenditure could not come within 
the definition of salaries since the ar­
chitect's work is of a temporary. not a 
continuous nature. In addition. the 
architect is not a regularly elected or 
appointed officer or imployee. Further. 
this can be viewed as neither a capital 
nor a replacement expense owing to 
the fact such a capital expense must 
be one "specifical\y defined." Hence a 
proposed venture as yet not presented 
to the legislature could not fall into 
such category. Thus. the category of 
"operational" expense remains. To be 
so included an expenditure must be one 
which is "necessary" for the opera­
tion of the department. board. bureau. 
etc_. to which the appropriation applies_ 
This question of what is "necessary". 
in regard to a new proposal, is a ques­
tion for the legislature to pass upon 
and not a question upon which this 
office can render an opinion. 
. Therefore. it is my opinion that until 
this new proposal is defined by the 
legislature as "capital" or "capital re­
placement". or until such time as the 
legislature approves the project. the 
present appropriation cannot be used 
for the payment of architect's drawings. 
sketches or plans of a proposed build-
ing. 

Sincerely yours. 
R. V. BOTTOMLY. 
Attorney General 

Opinion No. 213. 

County Commissioners-Authority, 
Board of County Commissioners­

Contracts. County Commissioners­
Purchases, County Commissioners. 

Held: A board of county commission­
ers may not agree to purchase 
or contract for supplies, furnish­
ings or replacements unless it 
receives a bid or contract in a 
certain and definite amount. 
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