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central committee of the politi
cal party concerned to fiII a va
cancy in nomination for the 
office of State Senator caused 
by the death of the nominee. 

2. Pasters or stickers may be 
printed and distributed in the 
manner set out by Section 680, 
Revised Codes of Montana, 
1935. for substitution in the 
proper place on each ballot to 
indicate the nominee who suc
ceeds the deceased. 

August 30, 1946. 
Mr. Raymond Shelden 
County Attorney 
Carter County 
Ekalaka. Montana 

Dear Mr. Shelden: 

You have stated this question: 

The Republican nominee for State 
Senator died early this month after 
receiving his certificate of nomina
tion. May the county central com
mittee nominate a candidate for State 
·'Senator to fill the vacancy in the 
nomination? May stickers or pasters 
be printed and delivered by the 
county clerk to be substituted for 
the name I)f such deceased nominee? 

Section 647. Revised Codes of Mon-
tana. 1935, provides the method for 
filling vacancies in nominations caused 
by death. Section 662, Revised Codes 
of Montana, 1935, as amended by 
Chapter 84, Laws of 1939, provides 
the county and city central committee 
shal1 have the power to make nomina
tions to fi11 vacancies occurring among 
the candidates of their respective par
ties nominated for city or county offi
cers by the primary nominating elec
tion where such vacancy is caused by 
death. This latter section. in substan
tial1y the same form, was considered 
by our Supreme Court in the case of 
State ex reI. Smith v. Duncan (1918), 
65 Mont. 376. 380, 177 Pac. 248. The 
filling of a vacancy in nomination was 
'not the question directly before the 
court in the case; but the situation was 
discussed. and Mr. Justice Halloway 
said: 

"If at the time of his death Mr. 
Miracle was a candidate for state 
senator, then his death created a 
vacancy which the committee could 
fill." 

Section 680, Revised Codes of Mon
tana, 1935, provides the manner for 
printing and distribution of pasters to 
be used on the ballot when a vacancy 
has occurred before election day and 
after the printing of ballots and a per
son has been nominated according to 
the provisions of the code to fill such 
vacancy. The section is clear, specific 
and unambiguous. 

I t is therefore my opinion: 

1. Section 662, Revised Codes of 
Montana, 1935, as amended by Chap
ter 84, Laws of 1939, and as inter
preted in substantially its present 
form by our Supreme Court in the 
case of State ex reI. Smith v. Dun
can, supra, gives authority to the 
county central committee of the po
litical party concerned to fill a va
cancy in nomination for the office 
of State Senator caused by the death 
of the nominee. 

2. Pasters or stickers may be 
printed and distributed in the man
ner set out by Section 680, Revised 
Codes of Montana, 1935, for substi
tution in the proper place on each 
ballot to indicate the nominee who 
succeeds the deceased. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 204. . 
Election, Bond-Bond Election

Courthouse Bond Election-Ballots, 
Election. 

Held: Rejected ballots at a bond e1ec
lection are not considered in 
ascertaining the majority vote 
cast at such election. 

September 10, 1946. 

Mr. Seth G. Manning 
County Attorney 
Wibaux County 
Wibaux, Montana 

Dear Mr. Manning: 

You have submitted the following 
for my opinion: 

At a recent bond election 210 votes 
were cast for Hie issuance of the 
bonds, 206 votes were against the 
issuance of the bonds and 9 votes 
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were rej ected. You ask how the 9 
votes shall be counted in determining 
the majority vote. 

From your letter I assume there is 
no question concerning the 40% of the 
qualified registered electors who must 
participate in the election, as required 
by Section 4630.13, Revised Codes of 
Montana, 1935. The 416 votes cast 
which have been counted apparently 
meet this requirement. 

The nine votes which were rejected 
cannot be counted for or against the 
bond issue. In 18 Am. J ur. 342, the 
text states: 

"The weight of authority aheres 
to the view that a qualified voter 
who succeeds in getting his name on 
the poll list and a ballot in the bal
lot box is not a voter unless his bal
lot is such as is prescribed by law, 
and that blank and illegal ballots 
should be rejected in computing the 
number of votes." (See also 20 C. 
J. 207.) 

Section 778, Revised Codes of Mon
tana, 1935, as given us by the legis
lature, specifies the manner of counting 
votes for individual candidates and 
provides. 

"No ballot or vote rejected by the 
judges must be included in the count 
provided for in this section." 

From the above rule it is apparent 
the nine votes which were rejected do 
not affect the results .. 

It is therefore my opinion rejected 
ballots at a bond election are not con
sidered in ascertaining the majority 
vote cast at such election. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 205. 

Refunds and Drawbacks--Gaso1ine, 
Refunds and Drawbacks--Departments 
and State Institutions--State Institu

tions, Refunds and Drawbacks. 

Held: The State Water Conservation 
Board, the State· Prison, the 
Montana State Agricultural Col
lege and other like institutions 
are not eligible under Section 
2396.4, Revised Codes of Mon
tana, 1935, as amended, but Soil 

Conservation Districts are eligi
ble under said Section 2396.4, 
for such refunds and drawbacks. 

September 11, 1946. 

Mr. Sam D. Goza, Chairman 
State Board of Equalization 
State Capitol 
Helena, Montana 

Dear Mr. Goza:· 

You have requested an opinion ad
vising whether or not departments or 
institutions of this state, such as the 
Water Conservation Board, State 
Prison, Soil Conservation District, 
Montana State Agricultural College, 
and the like, which operate in whole 
or in part on state funds, are entitled 
to a refund or drawback of five cents 
per gallon as provided for by Section 
2396.4, Revised Codes of Montana, 
1935, as amended, where the gasoline 
is used for purposes other than the 
propulsion of motor vehicles over the 
highways of the state. 

Section 2396.4, Revised Codes of 
Montana, 1935, as amended by Chap
ter 96, Laws of 1937, and Chapter 67, 
Laws of 1939, provides in part: 

"That any person who shall pur
chase or use any gasoline ... " 

Section 2381.11, Revised Codes of 
Montana, 1935, defines certain words 
as they pertain to the gasoline draw
back or refund law; and in said section 
the word "person" is defined as fol
lows: 

" ... (2) The word 'person' means 
any person, firm, association, joint 
stock company, syndicate or corpora
tion." 

Section 5900, Revised Codes of Mon
tana, 1935, defines a corporation. 

Section 5901, Revised Codes of Mon
tana, 1935, states there are two types 
of corporations: 

"Corporations are either public or 
private. Public corporations are 
formed or organized for the govern
ment of a portion of the state; all 
other corporations are private." 

The Montana Court in the case of 
In Re Beck's Estate, 44 Mont. 561, 121 
Pac. 784, held the State Orphans' 
Home at Twin Bridges was not a cor
por;ition because it did not fall within 
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