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Opinion No. 202. 

Montana State College-Students, 
Injury Of. 

Held: So long as the college station 
wagon is operated by one of 
the college staff for use by stu
dents in the exclusive. regular 
course of educational work, 
there can be' no liability on. the 
part of the college for personal 
injury to student being driven 
or riding in the same, since the 
Montana State College is an 
arm of the state, instituted and 
maintained by the state in com
pliance with the state's constitu
tional duty to establish and 
maintain educational institu
tions. 

Dr. R. R. Renne 
President 

August 25, 1946. 

Montana State College 
Bozeman, Montana 

Dear Dr. Renne: 

You request the opinion of this of
fice as to the possible liability of the 
Montana State College in the event of 
injury to students while the station 
wagon-which belongs to the state and 
is used by the college-is being oper
ated and controlled by the college in 
taking students for field trips. 

The Montana State College is a unit 
of the University of Montana (Sec
tions 852, 852.1 and 836, Revised Codes 
of Montana, 1935, as amended by 
Chapter 158, Laws of 1945.) 

The control and supervision of the 
University of Montana is in the State 
Board of Education (Sections 836 and 
853 Revised Codes of Montana, 1935.) 
Th~ State Board of Education con
sists of certain state officers (Section 
830 Revised Codes of Montana, 1935) 
and a certain number of appointees of 
the Governor (Section 831, Revised 
Codes of Montana, 1935.) The ap
pointees of the Governor take an oath 
of office in conformity with Section 
832. Revised Codes of Montana, 1935. 
Section 11 of Article XI of the Mon
tana Constitution provides for said 
Board of Education. 

Thus, the Montana State College-a 
unit of the University of Montana, 
controlled and managed by a constitu
tional board-is an arm of the state 
government. It is the state in action, 

carrying on a part of the state's politi
cal activity in an 'educational program 
made mandatory on the state by Sec
tion 1. Article X of the Montana Con
stitution. 

The State of Montana cannot be 
sued without its consent and our Su
preme Court in the case of Coldwater 
v. State Highway Commission, --
Mont. (unreported), 162 Pac. 
(2d) 772, extended this immunity to 
agencies of the state, stating at page 
776 of the Pacific Reporter: 

"The state's immunity from suit 
extends to boards. commissions and 
agencies through which the state 
must act ... " 

See in this respect Mills v. Stewart, 
76 Mont. 429, 247 Pac. 332. In refer
ence to all school or educational activi
ties being governmental. see the cases 
of Perkins v. Tracks. et aI., 91 Mont. 
1. 23 Pac. (2d) 982; McNair v. School 
District. 87 Mont. 423. 288 Pac. 188; 
Bartell v. School District. 114 Mont. 
451. 137 Pac. (2d) 422. 

It is therefore my opinion that-so 
long as the college station wagon is 
operated by one of the college staff for 
use by students in the exclusive. regu
lar course of educational work-there 
can be no liability on the part of the 
college for personal injury to students 
being driven or riding in the same, 
since the Montana State College is an 
arm of the state. instituted and main
tained by the state in compliance with 
the state's constitutional duty to estab
lish and maintain educational institu
tions. 

Sincerely yours. 
R. V. BOTTOML Y. 
Attorney General 

Opinion No. 203. 

Political Parties-County Central 
Committee-State Senator-Ballots
Nominations-Elections-Vacancies 

in Nominations. 

Held: 1. Section 662. Revised Codes 
of Montana. 1935. as amended 
by Chapter 84. Laws of 1939, 
and as internreted in substan
tially its present form bv our 
Supreme Court in the case Ol 
State ex reI. Smith v. Duncan, 
55 Mont. 376. 380. 177 Pac. 248. 
gives authority to the county 
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central committee of the politi
cal party concerned to fiII a va
cancy in nomination for the 
office of State Senator caused 
by the death of the nominee. 

2. Pasters or stickers may be 
printed and distributed in the 
manner set out by Section 680, 
Revised Codes of Montana, 
1935. for substitution in the 
proper place on each ballot to 
indicate the nominee who suc
ceeds the deceased. 

August 30, 1946. 
Mr. Raymond Shelden 
County Attorney 
Carter County 
Ekalaka. Montana 

Dear Mr. Shelden: 

You have stated this question: 

The Republican nominee for State 
Senator died early this month after 
receiving his certificate of nomina
tion. May the county central com
mittee nominate a candidate for State 
·'Senator to fill the vacancy in the 
nomination? May stickers or pasters 
be printed and delivered by the 
county clerk to be substituted for 
the name I)f such deceased nominee? 

Section 647. Revised Codes of Mon-
tana. 1935, provides the method for 
filling vacancies in nominations caused 
by death. Section 662, Revised Codes 
of Montana, 1935, as amended by 
Chapter 84, Laws of 1939, provides 
the county and city central committee 
shal1 have the power to make nomina
tions to fi11 vacancies occurring among 
the candidates of their respective par
ties nominated for city or county offi
cers by the primary nominating elec
tion where such vacancy is caused by 
death. This latter section. in substan
tial1y the same form, was considered 
by our Supreme Court in the case of 
State ex reI. Smith v. Duncan (1918), 
65 Mont. 376. 380, 177 Pac. 248. The 
filling of a vacancy in nomination was 
'not the question directly before the 
court in the case; but the situation was 
discussed. and Mr. Justice Halloway 
said: 

"If at the time of his death Mr. 
Miracle was a candidate for state 
senator, then his death created a 
vacancy which the committee could 
fill." 

Section 680, Revised Codes of Mon
tana, 1935, provides the manner for 
printing and distribution of pasters to 
be used on the ballot when a vacancy 
has occurred before election day and 
after the printing of ballots and a per
son has been nominated according to 
the provisions of the code to fill such 
vacancy. The section is clear, specific 
and unambiguous. 

I t is therefore my opinion: 

1. Section 662, Revised Codes of 
Montana, 1935, as amended by Chap
ter 84, Laws of 1939, and as inter
preted in substantially its present 
form by our Supreme Court in the 
case of State ex reI. Smith v. Dun
can, supra, gives authority to the 
county central committee of the po
litical party concerned to fill a va
cancy in nomination for the office 
of State Senator caused by the death 
of the nominee. 

2. Pasters or stickers may be 
printed and distributed in the man
ner set out by Section 680, Revised 
Codes of Montana, 1935, for substi
tution in the proper place on each 
ballot to indicate the nominee who 
succeeds the deceased. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 204. . 
Election, Bond-Bond Election

Courthouse Bond Election-Ballots, 
Election. 

Held: Rejected ballots at a bond e1ec
lection are not considered in 
ascertaining the majority vote 
cast at such election. 

September 10, 1946. 

Mr. Seth G. Manning 
County Attorney 
Wibaux County 
Wibaux, Montana 

Dear Mr. Manning: 

You have submitted the following 
for my opinion: 

At a recent bond election 210 votes 
were cast for Hie issuance of the 
bonds, 206 votes were against the 
issuance of the bonds and 9 votes 
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