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person, unless the Secretary of the 
Treasury finds, among other things, 
"that the operations proposed to be 
conducted by such person are in vio
lation of the law of the State in which 
they are to be conducted." 

Section 203 of Title 27, U. S. C. A. 
makes certain acts unlawful except 
under a basic permit. Among these, 
and which is pertinent to the question 
here considered, is the following: 

H(C) It shall be unlawful, except 
pursuant to a basic permit issued 
under this chapter by the :Secretary 
of the Treasury 

"(1) to engage in the business of 
purchasing for resale at wholesale 
distilled spirits, wine, or malt bever-
ages; or 

"(2) for any person so engaged to 
receive or to sell, offer or deliver 
for sale, contract to sell, or ship, in 
interstate or foreign commerce. di
rectly or indirectly or through an 
affiliate, distilled spirits, wine, or 
malt beverages so purchased." 

The provisions of this section do not 
apply to any agency of a state or po
litical subdivision thereof or any offi
cer or employee of such agency. 

It would appear, therefore, that the 
only necessity for a person or concern 
to have a basic permit would be to pur
chase for resale at wholesale distilled 
spirits, etc .. or to receive or sell. offer 
or deliver for sale, contract to sell, or 
ship, in interstate or foreign commerce, 
directly or indirectly or through an 
affilia te, distilled spirits, etc. 

I have advised hereinabove that the 
Montana liquor laws do not authorize 
sale of liquor at wholesale within the 
state, except to the Liquor Control 
Board for sale throu~h its state stores 
to permittees and licensees. I have 
also advised that it is unlawful for any 
person to have possession of intoxi
cating liquor except such as is pur
chased through the state stores as pro
vided under the Liquor Control Act. 
It. therefore. follows that a person or 
concern having a basic permit issued 
by the federal government, who pos
sesses intoxicating- liquor, or who pur
chases intoxicating liquor, e i the r 
throug-h state stores or elsewhere, for 
the purpose of resale. either at whole
sale or retail. except sales to the Liquor 
Control Board. or sale or possession by 
permittees and licensees as provided 

in the act, is violating the liquor laws 
of the state. 

It is therefore my opinion: 

1. The Montana Liquor Control Act 
does not authorize a person or con
cern within the State of Montana to 
buy intoxicating liquor for the pur
pose of resale to retail liquor dealers 
in the state. 

2. There is no prohibition in the 
Montana Liquor Control Act against 
wholesale of intoxicating liquor to the 
Montana Liquor Control Board by a 
wholesale liquor dealer operating and 
making such sale within the State of 
Montana, providing such wholesale 
dealer does not possess the liquor 
within the state. 

3. Under the laws of Montana. in
toxicating liquor may be sold only at 
state liquor stores to permittees or li
censees at retail posted prices and from 
the stock in the store. 

. 4. No licensee or permittee. or other 
person or concern may sell intoxicat
ing liquors within the state at whole
sale. except to the Montana Liquor 
Control Board. 

5. A licensee may possess and sell 
at retail on ·his licensed premises in
toxicating liquor purchased at a state 
liquor store. 

6. A permittee-individual or spe
cial-may purchase intoxicating liquor 
at a state liquor store, and possess the 
same for the purposes only as speci
fied in Section 2815.77, Revised Codes 
of Montana, 1935. as amended by Chap
ter 3. Laws of 1937. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 197. 

Liquor Control Board-Alcoholic Tax 
Unit-Sale of Liquor. 

Held: Regulation No. 25 is unneces
sary for the purpose of the ad
ministration of the liquor con
trol act or for carrying out the 
provisions of the act or the 
orderly and efficient adminis
tration thereof. It is ineffective 
for any pUI1>Ose. It was with
out the authoritv of the board 
to make and is void and of no 
effect. . 
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Hon. Sam C. Ford 
Governor 
State Capitol 
Helena, Montana 

Dear Governor Ford: 

August 23, 1946. 

You advised me that the Montana 
Liquor Control Board has issued the 
following regulation: 

"REGULATION No. 25. The 
Board does not oppose the issuance 
of Federal wholesale stamps or basic 
permits in Montana to licensees 
under the Montana Retail Liquor 
Act or to associations of licensees, 
provided that the holders thereof do 
at all times conform to and comply 
with all regulations of the United 
States government, all regulations of 
the Montana Liquor Control Act, 
and provided also that no liquor shall 
be shipped into Montana by said 
stamp or basic. permit holders unless 
said liquor has been ordered by the 
Montana Liquor Control Board and 
is shipped to the Montana Liquor 
Control Board." 

You advise me as follows: 

"On numerous occasions the Mon
tana Liquor Control Board under 
agreement with the Montana Liquor 
Dealers Association and with li
censees in the state have allowed the 
Montana Liquor Dealers Association 
and said licensees to purchase fiquor 
outside of the state which was not 
available for one reason or another 
to the Montana Liquor Control 
Board and that said liquor would be 
shipped to the Montana Liquor Con
trol Board. The Montana Liquor 
Control Board would then allow the 
Montana Retail Dealers Association 
or said licensee to repurchase this 
liquor from the Montana Liquor 
Control Board after the Montana 
Liquor Control Board had figured 
its regular mark-up and the Montana 
Excise Tax in the selling price. 

"This helped to alleviate the short
age of liquor during the war and 
the period of the shortage of liquor." 

You further advise: 

"This matter was taken up with the 
Alcoholic Tax Unit of the United 
States and was approved as all right 
as long as there is only one purchase 

of such liquor made by anyone in
dividual or association in one year's 
time. 

"A few months ago the Alcoholic 
Tax Unit decided that it was neces
sary for these purchasers to hold 
basic United States wholesale per
mits because of the fact that they 
were selling in wholesale quantities." 

You request my opinion "whether 
the Montana Liquor Control Board 
has the authority under the law to 
issue such a regulation and not oppose 
the issuing of Federal Basic Wholesale 
Permits in Montana?" 

In Opinion No. 196, Volume 21, Re
ports and Official Opinions of the 
Attorney General, recently issued by 
this office, I pointed out the several 
provisions of the Montana Liquor Con
trol Act (Chapter lOS, Laws of 1933, 
and Chapter 84, Laws of 1937) dealing 
with the sale and possession of intoxi
cating liquor in Montana. In that 
opinion I held there was no authority 
under our law for the purchase of in
toxicating liquor by a licensee, per
mittede or other person for the pur
pose of resale at wholesale, except to 
the Montana Liquor Control Board. 
It was further held in that opinion that, 
while under the Liquor Control Act 
the board was authorized to make rules 
and regulations, such rules and regu
lations must be in conformity with the 
provisions of the Liquor Control Act. 

In giving authority to the board to 
make rules and regulations, the legis
lature-while vesting some discretion 
in the board-confined its authority to 
makes rules necessary "for the pur
pose of the administration of this act 
... and the carrying out of the pro
visions of this act and for the orderly 
and efficient administration hereof 

. Section 22 of Chapter 84, Laws 
of 1937, provides: 

"For the purpose of the adminis
tration of this act the board shall 
make, promulgate and publish such 
rules and regulations as the said 
board may deem necessary for carry
ing out the provisions of this act 
and for the orderly and efficient 
administration hereof, except as may 
be limited or prohibited by law and 
the provisions of this act, such rules 
and regulations so made and prom
ulgated shall have the force of 
statute ... " (Emphasis mine.) 
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Therefore, in advising you whether 
or not the rule in question here is 
within the authority of the board to 
make, it must be determined if such 
rule is for the purpose of the adminis
tration of the act, and is necessary for 
carrying- out the provisions of the act 
and the orderly and efficient adminis
tra tion thereof. 

In Opinion No. 196, referred to 
above, the provisions of the federal act 
concerning- the issuance of basic per
mits were disl<ussed. It was pointed 
out that, under the provisions of Sec
tion 203 and 204 of Title 27, U. S. C. 
A., the only necessity for a basic per
mit is to authorize a person or con
cern to purchase for resale at whole
sale distilled spirits, etc., or to receive 
or sell, offer or deliver for sale, con
tract to sell, or ship, in interstate or 
foreign commerce, directly or indirect
ly or through an affiliate, distilled 
spirits. The state or any of its agents 
or political subdivisions are not re
quired to have such a permit. 

The Montana Liquor Control Act 
authorizes the purchase and sale of 
intoxicating liquor only at retail 
through state liquor stores from stock 
in said stores, by licensees or oermit
tees. While there is no specific pro
vision in the liquor law concerning- the 
sale or purchase of liquor at wholesale, 
it is reasonably implied the board itself 
has exclusive authority to purchase 
liquor at wholesale for the purpose of 
resale at retail through its state stores 
to licensees and permittees, under the 
provisions of the law. 

It was held in the opinion referred 
to there was no prohibition a~ainst the 
purchase of intoxicating liquor for re
sale at wholesale by a wholesale liquor 
dealer to the Liquor Control Board, 
and the wholesale dealer could not 
possess the liquor within the State of 
Montana. 

A licensee under the state law would 
have no authority by virtue of his 
license to sell at wholesale. A licensee, 
however, regardless of his license, or 
any person, could act as a wholesale 
dealer in the sale of intoxicatin~ liquor 
to the board. But such wholesale 
dealer could not possess intoxicating 
liquor within the state. 

It would therefore appear-from a 
consideration of the provisions of the 
Montana Liquor Control Act and the 
provisions of the federal acts concern
ing basic permits-the resolution in 

question is not necessary for the pur
pose of the act or for the issuance of 
the basic permit. 

In speaking- of the authority of the 
Liquor Control Board to make rules 
and regulations under the provisions of 
Section 22, supra, our Supreme Court, 
in the case of McFatridge v. District 
Court, 113 Mont. 81, 122 Pac. (2d) 
834, said concerning certain rules 
which the board had made pertaining 
to the showing to be made by an ap
plicant for a license, such conditions 
not being specifi.cally required under 
the act: 

"The board has undertaken to 
supplement the law by rules and 
regulations of its own adoption. vest~ 
ing- in itself the discretionary power 
it has attempted to exercise. This, 
of course, it cannot do. The board 
is an administrative body, function
ing as a bureau of the executive de
partment of the state government. 
It has no law making power ... 
The board is authorized to make 
rules and regulations, but these must 
be limited in their purpose and effect 
as aid in the administration of the 
law ... The power to enact statute 
law was not, and could not. be dele
gated to the board . . . All these 
articles of regulations undertake to 
widen the scope of the law and ex
tend the powers of the board to mat
ters beyond the purview of the legis
lative enactment." (Emphasis mine.) 

The purpose and intent of the Liquor 
Control Act, clearly expressed by its 
provisions, are the absolute and sole 
control of the liquor traffic by the 
state by the sale of liquor solely at 
retail through state liquor stores. Sale 
of liquor at wholesale is not provided 
in the act and is not one of the pur
poses thereof. 

The policy of the board in permit
ting licensees and associations of li
censees to locate intoxicating liquor 
outside the State of Montana which 
could not, for some reason or other, 
be located and purchased by the board 
itself, and said licensees or association 
of licensees advancing money for the 
purchase thereof by the board direc-t 
from the distillers or wholesalers was 
before the Supreme Court in the case 
of Carey v. McFatridge. 115 Mont. 278, 
142 Pac. (2d) 329. While the court 
in that case held the transaction pre-
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sen ted to it under the facts to be law
ful, it did not hold the licensees or as
sociation of licensees could act as 
wholesale dealers to the board in the 
sale of the liquor so located by them. 
On the contrary, the court distinctly 
held title or possession of the liquor 
should not at any time be in the li
censees or association of licensees, but 
in the Liquor Control Board, for sale 
through state liquor stores. 

Among questions presented to the 
court in the Carey case, supra, and 
upon which a decision was requested, 
was the following (pages 284, 285, 
Montana Report): 

"4. May the Montana Liquor Con
trol Board legally establish a policy 
of permitting persons entitled to pUJ;
chase liquor in Montana, to locate 
such liquors and advance money for 
its purchase, title to be in the Mon
tana Liquor Control Board, and then 
after paying the Montana excise tax 
and mark-up, purchase such liquor 
through state stores, receiving credit 
for the money so advanced." (Em
phasis mine.) 

In answering this question in the 
affirmative, the court said at pages 
292 and 293 of the ·Montana Report: 

"It is suggested that certain refer
ences indicate that the' liquor .was 
being purchased by the dealers or by 
the Board as agent for the dealers. 
But the written contracts above re
cited constituted a purchase of the 
liquor by the board •.. " (Emphasis 
mine.) 

The contracts referred to by the 
court in the above quotation appear on 
pages 285 through 289. These con
tracts, it wi11 be noted, are between 
the sellers, the buyer, and the com
pany-the sellers being "Foster & 
Company," the buyers "The Montana 
Liquor Control Board," and the Com
pany "The American Distilling Com
pany." (Page 285.) 

Under the facts presented in the 
Carey case, the licensees or association 
of licensees did not act or pretend to 
act as wholesale dealers. Their only 
part in the transaction was to "locate" 
the liquor. Therefore, even in this 
transatcion, there was no necessity for 
the licensees or association of licensees 
to have a federal basic permit. 

It would therefore appear the regu
lation here in question is not only not 
"necessary for carrying out the pro
visions of this act" or for the "orderly 
and efficient administration hereof ... " 
but such regulation can have no effect 
insofar. as the issuance of the permit 
is concerned, for the reason the basic 
permit is issued by the federal govern
ment under a federal statute, and the 
issuance thereof or refusal to issue 
could not be affected by either the 
sanction of the board or by its ap
proval, as expressed in the resolution. 

Again, it may be pointed out. if the 
purpose of the regulation is to give 
authority to licensees or association of 
licensees to purchase intoxicating 
liquor for resale at wholesale to others 
than the Liquor Control Board, it is 
clearly outside the authority of the 
board to make such regulation, because 
it is contrary to the provisions of the 
Liquor Control Act. And if the pur
pose is to authorize the purchase of 
intoxicating liquor for the purpose of 
resale to the board, it is unnecessary 
because, as pointed out herein, there is 
no prohibition under our statutes 
against the wholesale of liquor by any 
person to the board, providing the 
liquor is not possessed within the state; 
and the permission. sanction or approv
al of the board for the issuance of 
the basic permit is unnecessary and of 
no effect. 

It is therefore my opinion Regula
tion No. 25 is unnecessary for the pur
pose of the administration of the 
Liquor Control Act or for carrying out 
the provisions of the act or the orderly 
and efficient administration thereof. It 
is ineffective for any purpose. I twas 
without the authority of the board to 
make and is void and of no effect. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 198. 

County Officers-Hours Per Day. 

Held: Elective County Officers are 
obligated to perform their duties 
as set forth in the law. and to 
keep their offices open for 
transaction of business during 
the hours the law prescribes, 
but are not obligated to work 
any certain number of hours 
per day. 

cu1046
Text Box




