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record the certificate in the same 
book where the said marriage license 
is recorded." (Emphasis mine.) 

"5720. Certificate and copy prima 
facie evidence. The original certifi
cate of marriage, made as prescribed 
in this chapter. and the record 
thereof by the clerk of the district 
court, or a copy of such record duly 
certified by the clerk of the district 
court, shall be received by all courts 
in all places as presumptive evidence 
of such marriage." 

Section 5720 specifically provides the 
<lriginal certificate of marriage and the 
record theerof by the clerk of the dis
trict court, or a certified copy of such 
record, shall be presumptive evidence 
of a marriage. In other words, the 
"original" certificate's existence is the 
basis of the evidence, for from it the 
clerk makes his record. 

Webster defines the adjective "origi
nal" to mean: "Not copied, imitated, 
reproduced or translated; underived; 
not dependent or secondary; new, first
hand ... " (Webster's New Interna
tional Dictionary, Second Edition, 
1941. 

Carbon impressions of a typewritten 
paper, made by the same stroke of the 
keys as the companion impression 
which first receives the stroke of the 
letter from the typewriter, have been 
held to be "originals." (See Volume 
30, Words and Phrases, Tiles "Origi
nal" and "Original Writing.") Like 
reasoning would apply to carbon im'
pressions of a hand written document; 
but nowhere have I found the word 
"original" extended to the degree of 
applying to a document which. while 
·executed by the same persons who sub
scribed the initial writing. is not cre

.ated simultaneously with the initial one. 
Our statutes are silent on the sub

ject of restoration of lost, mutilated 
or destroyed public records. 

In the case of Guillot v. State High
way Commission, et al. (1936) 102 
Mont. 149, 153, 56 Pac. (2d) 1072, our 
·court made this general statement: 

"Under our political system the 
entire source of governmental au
thority is found in the people them
selves. Either directly or through 
their chosen representatives. they 
create such offices and agencies as 
they deem desirable for the adminis
tration of the public functions, and 
·declare in what manner and by what 

persons they shall be exercised; pre
scribe the quantum of power to be 
attached to each department and the 
conditions upon which its continua
tion depends. Their will, in these 
respects, finds its expression in their 
Constitutions and laws. (Machem's 
Public Offices and Officers, 329.) 
But the powers which an officer, 
commission or department may exer
cise are not confined to those ex
pressly granted by the Constitution 
or statutes of the state. 'In addition 
to powers expressly conferred upon 
him by law, an officer has by impli
cation such powers as are necessary 
for the due and efficient exercise of 
those expressly granted, or such as 
may be fairly implied therefrom. But 
no power will be implied other than 
those which are necessary for the 
effective exercise and discharge of 
the powers and duties expressly con
ferred.' (46 C. J. 1032.)" 

I have examined carefully the stat
utes relating to the powers of the clerk 
of the district court; and I do not 
find the power here in question spe
cifkally granted. Nor can I see or 
feel the power is one necessary for the 
due and efficient exercise of those ex
pressly conferred by the law-and 
therefore, under our court's interpreta-
tion, it cannot be implied. . 

Hence, it is my opinion.a clerk of 
court may not-upon receiving notice 
of the wilful destruction of a marriage 
license and certificate prior to their re
turn to his office by the solemnizing 
authority-issue a duplicate and secure 
the necessary signatures of the solem
nizing authority and and witnesses for 
the purpose of recording it. Section 
5720, Revised Codes of Montana, 1935, 
requires the record to be made from 
the original certificate; and a duplicate 
executed later than the initial, true 
writing is not an original." 

. Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 189. 

Lands-Minerals-Surface Rights
Taxation-County, Tax Title. 

Held: 1. When a piece of real estate 
has been duly severed into sur
face rights and mineral rights, 
or the right of entry to pros-
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pect, explore and mine, and 
taxed separately, and the county 
has taken tax deed to each in
terest separately, the county 
may, under Chapter 171, Laws 
of 1941, duly appraise and ad
vertise each of the separate in
terests, and sell the same sepa
rately. 

2. When the county has 
taken title to the surface and 
subsurface of a piece of real 
estate as a unit. it must first 
appraise and offer the entire 
unit for sale, including surface 
and mineral rights, and if sold 
retain the statutory 6~% miner
al royalty; but if the same can
not be sold, it may, if deter
mined by the board of county 
commi,ssioners to pe for the 
best interest of the county, then 
divide the real estate into tWo 
estates by dividing it horizon
tally, and appraise each estate 
separately and advertise and sell 
each separately. 

3. When the county offers 
surface rights only for sale, and 
the purchaser buys only the sur
face rights, he may not require 
a reformation of his deed to 
convey to him all mineral save 
6~ % royalty interest, and if the 
transaction were irregular and 
void. his remedy is to request 
a refund of his purchase price, 
or the portion thereof paid. 

Mr. J. M. Watts 
County Attorney 
Musselshell County 
Roundup, Montana 

Dear Mr. Watts: 

August 7, 1946. 

You have requested an OpInIOn of 
this office on the following questions: 

1. Where a county has taken title 
to the surface rights of a certain 
patented mining claim by tax deed 
in one proceedings and in a separate 
proceedings has taken title to 'tKe 
same patented mining claim less the 
surface rights, can the county ap
praise, advertise and sell the "sur
face only" separate from the rest of 
the patented mining claim? 

2. Where the county has taken 
title to a patented mining claim (in-

cluding the surface rights), can it 
appraise, advertise and sell the "sur
face only" separate from the rest of 
the patented mining claim? 

3. Where the county has in fact 
sold the "surface only" of patented 
mining claims where the title was 
acquired as above stated, is the pur
chaser entitled to have the deed re
formed to also convey the minerals 
to him less a 6~ % royalty interest? 

The law in Montana is quite clear in 
the instance where there is a bona fide 
severance of the surface rights and 'the 
mineral rights. In such cases, our 
court holds two separate estates in real 
property are created, each of which is 
subject to taxation and separate tax 
deed proceedings. (See in this respect 

. Opinion No. 142, Volume 21, Report 
and Official Opinions of the Attorney 
General; Rist v. Toole County, 159 
Pac. (2d) 340, 346.) 

Chapter 171, Laws of 1941, gives the 
procedure to be followed by the county 
in disposing of property to which the 
county has taken tax title. 'Section 1 
of said chapter specifically states it 
shall be the duty of the board of county 
commissioners, within six months after 
taking the tax title, to make an order 
for sale of such lands at public auction, 
giving thirty days' notice of such sale, 
which notice shall describe the lands 
to be offered and the appraised value 
of the same, and no sale shall be made 
for less than the fair market value 
thereof as determined and fixed by the 
board of county commissioners. 

In Opinion No. 58, Volume 19, Re
port and Official Opinions of the At
torney General, this office held the 
board of county commissioners must, 
under Chapter 171, Laws of 1941, first 
appraise, advertise and offer for sale 
real estate acquired by tax deed in the 
tract or unit in which it was taken in 
the tax deed. Thus, if the county took 
a tax title to the surface rights of a 
certain piece of property in one tax 
proceeding and in another tax proceed
ing took the mineral rights or subsur
face rights, or the right to enter upon 
the land to explore. orospect or dig for 
minerals in and of the same oiece of 
property. the county would have to 
aopraise. advertise and offer each sepa
rate interest at public auction ~'lle as 
a Sf>oarate unit. and in the deed con
veving the rig-ht of entry upon such 
lands to explore. prospect and mine. 
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the commissioners may provide for 
their statutory mineral reservations. 

Also, Opinion No. 58 held the county 
commissioners had the power, after the 
units as originally taken were once of
fered for sale, and not sold, to divide 
them or add to them. and then appraise 
and offer for sale the newly organ
ized units if the board finds that such 
reorganization of the units would be 
for the best interest of the county. In 
this respect, the opinion specifically 
states: 

",After tax deeds have been exe
cuted to the county, the board of 
county commissioners may appraise 
any tract so acquired or may divide 
it in any way it may. in its sound 
discretion, determine will result in a 
better sale or lease for the county. 

"However. each separate tract 
must first be both appraised and ad
vertised as provided in Section 1 
above. This is a mandatory provi
sion and is to give all persons an 
equal opportunity to purchase and 
to keep any fraud from entering into 
the transaction. 

"In the event said tract or parts 
of tracts of land. as appraised and 
advertised, are not sold at public 
auction. and in the event the board 
cannot sell at private sale for at 
least 90% of the said last appraisal, 
then the board may again divide or 
add tracts or parts of tracts as it 
determines is for the best interests 
of the county ... " 

In accordance with that opinion, the 
county must offer the unit of land for 
sale the first time in the unit as taken; 
and if it is not sold. the county may 
divide the unit or add to it and then 
advertise and sell the newly arranged 
unit. 

The Montana court, in Northern Pa
cific Railway Company v. Mjelde, 48 
Mont. 287, 137 Pac. 386, at page 304 
of the Montana Report, made the fol
lowing statement: 

"Land mav b o divined horizontally 
as well as vertically." 

Thus, if the board of county com
missioners offers for sale a unit of 
land as taken by tax deed, and does 
not sell the same, the board has the 
authority to divide it into surface and 
subsurface units. appraise and adver
tise each of such units, and sell them 

separately at public auction. Such pro
cedure would not be a reservation to 
the county of a royalty right as con
templated by Section 2 of Chapter 171, 
Laws of 1941, but would be the retaih
ing of a real property right in the 
county to the mineral rights or the. 
right of entry to explore, prospect and 
mine, which are recognized by the law 
of this state as an interest in realty. 
In other words, it would be a division 
of the property. The county commis
sioners' powers in this connection are 
authorized under their duties to act in 
the best interests of the county; and 
such a division of the property might 
expedite getting the surface land back 
on the tax rolls. 

Section 2 of said Chapter 171 does 
not state the county must sell all its 
right, title and interest in all the land 
as a whole but only all its right, title 
and interest in the property sold, thus 
the property sold as result of the offer 
of sale. 1£ only a portion of the lands 
is offered, then that portion is all the 
county sells. 

I am in agreement with you on the 
point a purchaser may only secure back 
his purchase money in the case of a 
void sale. (See in this respect the case 
you cite - Carpenter v. Okanagon 
County, 299 Pac. 400.) 

I t is therefore my opinion: 

1. When a piece of real estate has 
been duly severed into surface rights 
and mineral rights, or the right of 
entry to prospect, explore and mine, 
and taxed separately, and the county 
has taken tax deed to each interest 
separately, the county may. under 
Chapter 171, Laws of 1941, duly ap
praise and advertise each of the sepa
rate interests, and sell the same sepa
rately. 

2. When the county has taken title 
to the surface and subsurface of a 
piece of real estate as a unit, it must 
first appraise and offer the entire unit, 
including surface and mineral rights, 
for sale. and if sold, retain the statu
tory 6}-:4 % mineral royalty; but if the 
same cannot be sold. it may, if deter
mined by the board of county commis
sioners to be for the best interest of 
the county, then divide the real estate 
into two estates by dividing it hori
zontally. and appraise each estate sepa
rately and advertise and sell each sepa
rately. 
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3. When the county offers surface 
rights only for sale, and the purchaser 
buys only the surface rights, he may 
not require reformation of his deed to 
convey to him all mineral, save 6)4 % 
royalty interest, and if the transaction 
were irregular and void, his remedy is 
to request a refund of his purchase 
price, or the portion thereof paid. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 190. 

Labor, Payment of-Employees, Male 
and Female. 

Held: (1) The payment of siuaries, 
wages or compensation to fe
male employees which are less 
than those paid to male em
ployees for equivalent service or 
for the same amount or class of 
work or labor in the same in
dustry, school, establishment, 
office, or place of any kind or 
description is a violation of the 
law. 

(2) The division of labor is 
charged with the duty of enforc
ing the provisions of Section 
3090, Revised Codes of Montana, 
1935, and you are correct in re
quiring the distinction between 
female and male employees for 
the sole purpose of wage fixing 
be abandoned. 

August 7, 1946. 
Mr. Albert H. Kruse 
Commissioner of Agriculture, 

Labor and Industry 
State Capitol 
Helena, Montana 

Dear Mr. Kruse: 

You have asked if you are correct in 
requiring the distinction between fe
male and male employees for the sole 
purpose of wage fixing' be abandoned. 
You advise me as· follows: 

"Recent investigation by this de
partment has disclosed, in our opin
ion, that a large number of employers 
may be in violation of Section 3090 
of the Montana Codes. This sec
tion pertains to equal pay for female 
employees performing similar work 
as male employees. 

"Further inquiry into this situation 
discloses the facts that collective bar
gaining agreements between employ
ers and employee groups have con
tained a distinction for female and 
male employees. The basis for 
weekly pay, for instance, for a clerk 
is decided partly by the fact that the 
clerk is either a female or male pros
pective. It would seem that such an 
agreement, in the absence of occu
pational evaluation, attempts to abro
gate the letter of the law. Are we 
correct in requiring that the distinc
tion between female and male em
ployees for the sole purpose of wage 
fixing be abandoned?" 

Section 3090, Revised Codes of Mon
tana, 1935, was enacted as Chapter 147, 
Laws of 1919, and re·enacted as Sec
tion 3090, Revised Codes of Montana, 
1921, and carried into the 1935 Codes, 
without change, under the same sec
tion number. I t provides as follows: 

"It shall be unlawful for any per
son, firm, state, county, municipal, 
or school district, public or private 
corporation, to employ any woman 
or women in any occupation or call
ing within the state of Montana for 
salaries, wages, or compensation 
which are less than that paid to men 
for equivalent service or for the same 
amount or class of work, or labor in 
the same industry, school, establish
ment, office, or place of any kind or 
description." 

The statute is very broad and covers 
all classes of employment both of pri
vate industry and public works. Its 
provisions are clear and unambiguous. 
The purpose and intent of such statutes 
are to prevent the exploitation of 
woman workers, and the evil sought to 
be eradicated is discrimination against 
women. 

While several states have similar 
statutes, a careful search discloses few 
instances where the courts have passed 
upon the provisions of the statute. The 
leading .case seems to be General Mo
tors Corporation v. Read, 294 Mich. 
538, 293 N. W. 751, also reported in 
130 A. L. R. 429, with note to the de
cision at page 436. The Michigan 
statutes is in part as follows: 

"Any employer of labor in this 
state, employing both males and fe
males in the manufacture or produc-
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