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Another alternative-and perhaps the 
best-for the payment for the new 
school site is to utilize a portion of the 
funds realized from the settlement for 
damages to the schools that were de­
stroyed. The funds in question are 
analogous to the moneys realized from 
insurance on a school which has been 
destroyed by fire. In the case of State 
ex reI. Diederichs v. Board of Trustees, 
91 Mont. 300, 7 Pac. (2d) 543, the court 
said: 

"Here the indebtedness incurred 
for a county high school building by 
the issuance of bonds was regularly 
approved by the people and the in­
dehtedness so incurred is drawing in­
terest. In consequence of the fire, 
the county is now without benefit. 
The fire converted the building into 
money· available only for the recon­
struction of the high school ... 

. "The fire has resulted in recon­
verting the building into money. In­
stead of the building, the county now 
holds tlie ruins of the building and 
the insurance money collected . . . 
and in the meantime until the build­
ing is reconstructed, the county is 
put to expense and inconvenience in 
maintaining its high school." 

The money realized from the settle­
.ment is trust funds, earmarked for the 
construction of a school to replace the 
schools destroyed. The land on which 
the old schools were located is value­
less for the construction of a new 
school, and in order to build a new 
school it will be necessary to procure 
a new site. The use of the trust funds 
for the purchase of a new site woulg 
carry out the purpose of the trust and 
be in no way a variance from the 
obligations of the trust. 

The Supreme Court of Georgia in 
the case of Conley v. Rogers, 169 Ga. 
85, 149 S. E. 699, considered a similar 
problem and said: 

u ••• It is strongly urged by able 
counsel for the defendants that the 
sum of $21,000, resulting from the 
removal and destruction of the school 
building, can properly be used by the 
trustees of the Reidsville school dis­
trict in discharging any proper and 
just obligation of that district. We 
cannot concur in that argument, but 
are constrained to hold that the pro­
ceeds accruing from the destruction 
of the building, whether consisting 

of insurance or any salvage that 
might have been saved from the 
building, is by law placed in special 
trust of the trustees of the school 
district, for the sole purpose of re­
placing a school building for that dis­
trict, either upon the site where the 
building formerly stood or some 
other site purchased by the board of 
trustees as the location of a new 
school building ... " 

Under the present budget law it is 
contemplated that expenditures for the 
construction of school buildings shall 
be financed by the issuance of bonds 
with the result that the tax burden 
will be spread out over a period of 
years and not constitute an unreason­
able tax burden for anyone year. If 
the purchase of the school site is made 
from the trust funds and the balance 
of the moneys necessary for the con­
struction of the schools raised by a 
bond issue, the tax burden will be dis­
tributed over the period of the terms 
of the bonds. Also, such use of the 
trust funds will permit the funds avail­
able in the new budget to be used to 
hetter advantage as the cost of mainte­
nance and operation of schools has 
greatly increased. The teachers, offi­
cers and employees of schools, due to 
the increased cost of living, are entitled 
to additional compensation for their 
services, with the result that school 
budgets must meet such justifiable de­
mands. 

It is therefore my opinion that the 
board of trustees of an elementary 
school district may finance the pur­
chase of a school site, which has been 
approved by the electorate, by either 
providing in the school budget for such 
an appropriation item, or by using the 
funds realized from the compensation 
paid for the destruction of the school 
to be replaced. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 186-

Schools and School Districts-Trans­
portation, Schools-Tuition, Schools­

Warrants, School. 

Held: 1. Children whose parents have 
moved into a district and whose 
parents maintain a permanent 
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residence within the district are 
entitled to the same school 
transportation privileges as are 
the other children of the dis­
trict without regard to the 
length of residence of the par­
ents within the district. 

2. Children whose parents 
have moved into a school dis­
trict which does not maintain 
an elementary school are en­
titled to attend the school in 
another district to which the 
children of the district are trans­
ported and the district of the 
parents' residence must pay the 
proportionate amount for such 
pupil to the school attended as 
provided in Section 4 of Chap­
ter 152, Laws of 1941. 

3. The number of school 
trustees who must countersign 
school district warrants with the 
school district clerk is not fixed 
by statute. but the trlJ.Stees may. 
by appropriate resolution, pro­
vide for such counter signatures. 

Mr. Bert I. Packer 
County Attorney 
Teton County 
Choteau, Montana 

Dear Mr. Parker: 

August 3, 1946. 

You have requested my opinion con­
cerning the following questions: 

1. \\That is the obligation of a 
school district to pay transportation 
and tuition for children who have 
moved into the district from another 
county? You advise me the school 
district in question does not main­
tain an elementary school but pro­
vides transportation to an elementary 
school in another -district. 

2. What obligation does a school 
district have to pay transportation 
for elementary pupils who have 
moved from - one district in the 
county to another district? 

3. What number of trustees should 
sign warrants in school districts of 
the second and third classes? 

You first two questions concerning 
transportation are answered by Opinion 
No. 272, Volume 19, Report and Offi­
cial Opinions of the Attorney General. 
wherein it _ was held: 

"School trustees have the power to 
furnish transportation, or services in 
lieu thereof, for all pupils residing 
within their district and enrolled in 
the public schools of their distri"Ct 
and also to pupils residing within 
their district who are enrolled in any 
Montana public school and otherwise 
eligible under Section 9 of Chapter 
152 of the Laws of 1941 to receive 
transportation aid." 

As you will note, Section 9 of Chap­
ter 152, Laws of 1941, does not require 
the residence in the district be for 
any fixed length of time as the section 
provides "such child must reside with 
his parents or legally appointed guar­
dian, and his parents or guardian must 
maintain a permanent home within the 
boundaries of the district paying tran~ 
portation." It is the district in which 
the permanent home is located which 
must pay the transportation, and not 
the district -from which the family 
moved, even though the move was 
made a short time before the request 
is made for transportation. 

The payment of tuition for children 
who have moved into a school district 
which does not maintain an elementary 
1[chool is covered by Section 4 of Chap­
ter 152, Laws of 1941. Section 4 of 
Chapter 152 provides the trustees of a 
school district have the power to close 
an elementary school and transport the 
pupils to a school in another district, 
which appears to be the case from the 
facts you have given me. Section 4 
also provides it shall be the duty of 
the school district which closes its 
schools to assist in the support of the 
schools of the district where the pupils 
attend in the direct proportion the 
number of pupils of the closed school 
bears to the number of pupils in the 
school attended. 

Chapter 203, Laws of 1943, which 
amends Section 1013. Revised Codes of 
Montana. 1935, provides for the trans­
fer of school funds for children" who 
attend elementarv school in a district 
other than that of their residence. Sec­
tion 1"013, as amended. does not spe­
cifically recite the section has appli­
cation only to individual applications 
for transfer and not the transfer of 
all the children of a school of one dis­
trict in a school in another district, 
but such a construction would be rea­
sonable and would also he in accord 
with the rule adopted in State v. Cer-



254 OPINIONS OF THE ATTORWEY GENERAL 

tain Intoxicating Liquors, 71 Mont. 79, 
227 Pac. 472, which states: 

"In the construction of a particu­
lar statute, or in the interpretation 
of any of its provisions, all acts re­
lating to the same subject, or having 
the same general purpose, should be 
read in connection with it, as to­
gether constituting one law. And 
the law imposes a duty upon the 
judicial department to pursue the leg­
islative intent so far as possible. It 
is our duty to reconcile the statutes, 
if possible, and make them opera­
tive." 

Applying the above rule to Section 
4 of Chapter ·152, Laws of 1941, and 
Chapter 203, Laws of 1943, results in 
the conclusion Section 4 of Chapter 152 
must be applied when an elementary 
school is closed and all of the students 
who normally attend the school are 
transferred to a school in another dis­
trict. There is no requirement of au­
thorization for such attendance, and, 
therefore, any pupil whose parents re­
side in the district is entitled to attend 
school in the district maintaining a 
school with the resulting obligation on 
the part of the district of the child's 
residence to pay the proportionate tui­
tion requirement to the district where 
the child attends school. 

There is no specific statutory re­
quirement fixing the number of school 
trustees who must sign school war­
rants. Section 1019.22, Revised Codes 
of Montana, 1935, provides in part: 
"The clerk of each school district must 
issue all warrants drawn against any 
fund of the district in triplicate .. !' 
Section 1019.23 contains the provisions 
"that no warrant must be issued by 
such clerk against such appropriation 
item which will exceed the unexpend­
ed balance of the appropriation there­
for." These sections by inference 
would indicate the clerk may issue 
school warrants. However, Section 
1015, Revised Codes of Montana, 1935, 
as amended, provides in part: 

"Every school board unless other­
wise specially provided by law shall 
have the power and it shall be its 
duty: 

"1. To prescribe and enforce rules 
not inconsistent with law, or those 
prescribed by the superintendent of 
public instruction for their own gov-

ernment of schools under their su­
pervision." 

It would be both good business prac­
tice and to the best interest of the 
school district for the trustees to pre­
scribe by resolution the number of 
trustees who must countersign school 
warrants before such warrants will be 
valid obligations of the district. 

I t is therefore my opinion: 

1. Children whose parents have 
moved into a district and whose par­
ents maintain a permanent residence 
within the district are entitled to the 
same school transportation privileges 
as are the other children of the district 
without regard to the length of resi­
dence of the parents within the district. 

2. Children whose parents have 
moved into a school district which does 
not maintain an elementary school are 
entitled to attend the school in an­
other district to which the children 
of the district are transported and the 
district of the parents' residence must 
pay the proportionate amount for such 
pupil to the school attended as pro:' 
vided in Section 4 of Chapter 152, Laws 
of 1941. 

3. The number of school trustees 
who must countersign school district 
warrants with the school district clerk 
is not fixed by statute, but the trustees 
may by appropriate resolution provide 
for such counter signatures. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 187. 

Taxation-Weed Control District­
District, Weed Control 

Held: 1. In providing funds for weed 
control and weed seed extermi­
nation, under Section 13 of 
Chapter 195, Laws of 1939, as 
amended, county commissioners 
may either appropriate from the 
general fund of the county, or 
levy a tax not exceeding tw() 
mills on the dollar, but may not 
use both methods. 

2. The tax so authorized to 
be levied must be levied on all 
the property of the county, in­
cludinlr property within corpor­
ated cities or towns. 
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