
20 OPINIONS OF THE ATTORNEY GENERAL 

of acceptance, otherwise the failure to 
so notify shall be regarded as conclusive 
evidence of non-acceptance of the posi­
tion. 

Our Supreme Court, in McBride vs. 
School District No.2, 88 Mont. 110, 
290 Pac. 252, said: 

"The provisions of Section 1075, 
as amended, became a part of the 
contract of employment and were 
binding upon both the teacher and 
the board of trustees . . . and the 
notice of dismissal therein provided 
for must be clear and explicit." 

See also Opinion No. 364, Vol. 19, 
Report and Official Opinions of the 
Attorney General. 

Insofar as the provisions of Section 
1075 conflict with the first quoted para­
graph, Section 1075 will control. How­
ever, Section 1075 is available to teach­
ers who have taught for three consecu­
tive years. In applying the provisions 
of Section 1075 to the contract, much 
will depend on the factual situation in 
each case. If a teacher who had taught 
for three consecutive years were ap­
pointed, and did not notify the board 
in writing of his acceptance within 
twenty days, the failure to notify shall 
be deemed as non-acceptance. It is 
not incumbent on the teacher to notify 
the board of his resignation and thus 
Section 1075 will control over the pro­
visions of the contract in this regard. 

It is my opinion penalty or forfeiture 
clauses in a teacher's contract with a 
·school board are permissible, but inso­
far as such clauses conflict with the 
provisions of Section 1075, Revised 
Codes of Montana, 1935, the latter sec­
tion will control the provisions of the 
contract. 

Sincerely yours, 
R. V. BOTTOMLY. 
Attorney General 

Opinion No. 17. 

Schools and ~chool Districts-Trans­
portation-Schedule of Payments­

Payments for Transportation. 

Held: The schedule of payments for 
transportation of school chil­
dren set out in Section 7 of 
Chapter 152, Laws of 1941, can­
not be increased unless the ex­
ceptions defined in Subdivision 

8 of Section 7, Laws of 1941, 
as amended by Chapter 189, 
Laws of 1943, are applicable. 

February 28, 1945. 

Mr. Oskar O. Lympus 
County Attorney 
Missoula County 
Missoula, Montana 

Dear Mr. Lympus: 

You have submitted for my opinion 
the following question: 

May the trustees of a school dis­
trict pay the parent in lieu of trans­
portation any more than the allow­
ance set up in the schedule under 
Section 7, Chapter 152, Laws of 1941? 

You advise me the children reside 
more than five miles from the nearest 
school, there is no bus service and 
their residence is not adjacent to any 
other scnool district. 

Your question is answered by Sub­
section 9 of Section 7, Chapter 152, 
Laws of 1941, which provides: 

"Except as provided above, this 
schedule shan not be altered by any 
authority, other than the legislative 
assembly of the State of Montana." 
(Emphasis mine.) 

The exceptions referred to are found 
in Subsection 8 of Section 7 of Chapter 
152, Laws of 1941, as amended by Chap­
ter 189, Laws of 1943, and they have no 
application to the problem you submit 
as they permit the schedule to be 
altered if: 

(a) In isolated cases it win be 
more economical and desirable to 
close a school and to provide trans­
portation, or board in a private home 
or dormitory for one or more pupils 
in order that they may attend another 
school in the same district, or in 
order that they may attend a school 
in another district, or 

(b) Where a school is maintained 
in a district but one or more pupils 
reside at such a distance from the 
school that it would be more eco­
nomical and desirable, instead of fur­
nishing transportation or board of 
attendance at the school in such dis­
trict, to furnish transportation or 
board in a private home or dormitory 
while attending school in another dis­
trict. 
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You will note by the act the legisla­
tive assembly has retained the exclusive 
authority to alter the said schedule. 

It is therefore my opinion the sched­
ule of payment for transportation of 
school children set out in Section 7 of 
Chapter 152, Laws of 1941, may not be 
increased unless the exceptions defined 
in Subdivision 8 of Section 7, Chapter 
152, Laws of 1941, as amended by 
Chapter 189, Laws of 1943, are ap­
plicable. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 18. 

House Bill No. 138--Appropriation 

From Highway Fund-Paying Claims 
for Highway Bond Election-High­
way Bond Election-Bond, Highway 

Debenture-Legislature. 

Held: It was the intention of the legis­
lature to, and it did appropriate 
each of the various particularly 
itemized sums in House Bill No. 
138 in the total amount of $21,-
934.40. 

March 6, 1945. 

Mr. W. L. Fitzsimmons, Clerk 
State Board of Examiners 
State Capitol 
Helena, Montana 

Re: House Bill No. 138. 
An Act to Appropriate Moneys 
from th,,! Highway Fund for the 
Purpose of Paying Claims In­
curred for the Highway Deben­
ture Bond Election of 1943. 

Dear Mr. Fitzsimmons: 

You have asked me for my opinion 
as to the amount of money appropriated 
by House Bill No. 138, owing to the 
discrepancy in the amount set out in 
the second paragraph of Section 1 of 
the act and the total, itemized amount 
set forth in paragraph three of Section 
1 of the act. 

In interpreting an act it is necessary 
to ascertain from a reading of the act 
in its entirety, the intention of the 
legislature. 

I t is to be noted from the title of this 
act the legislative intent was to ap-

propriate moneys from the highway 
fund for the purpose of paying claims 
incurred by the various counties of the 
state in the highway debenture bond 
election of 1943. 

Further, Section 1 of said aC$ dis­
closes the intention for the said section 
recites in part: 

~ 

"Section 1. That the following 
sums, or so much thereof as may 
be necessary, be, and the same are 
hereby appropriated out of any 
money in the highway fund, not 
otherwise appropriated, for the pur­
pose of paying claims incurred for 
the highway debenture bond election 
of 1943." (Emphasis mine.) 

It is to be observed the plural is 
used in reference to the sums to be ap­
propriated in payment of the claims. 

And paragraph two of Section 1 of 
. the act recites: 

'~For the purpose of paying claims 
incurred for the highway debenture 
bond election of 1943, twenty-one 
thousand three hundred eighteen dol­
lars and sixty-three cents ($21,318.-
63)." (Emphasis mine.) 

Then the act particularly itemized 
the claims to be paid, setting out each 
county and the particular amount of 
the claim of each county. 

Section 2 of the act then provides: 

"Section 2. Appropriations here­
inabove provided for shall be deemed 
and held valid notwithstanding the 
provisions of the budget act." (Em­
phasis mine.) 

The item of $21,318.63 set forth in 
the second paragraph of Section 1 is 
$615.77 less than the total particularly 
itemized claims, hence the confusion. 

Evidently the last three claims in 
the particularly itemized list of claims 
was not added to the amount of $21,-
3i8.63, through oversight or miscalcu­
lation of the scrivener drawing the bill. 
In any event, the particularly itemized 
claims and amounts thereof were ap­
propriated and the total sum of said 
claims so appropriated is in the sum 
of $21,934.40. 

It is therefore my opinion that it 
was the intention of the legislature to, 
and it did appropriate each of the var­
ious particularly itemized sums in the 
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