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of the question of sale to a vote of the 
electors in the district and which sale 
must be approved by a majority of the 
electors voting at the election. 

Chapter 106, Laws of 1939, grants the 
power to the board of trustees to sell 
school lands which are not suitable or 
abandoned for school purposes. The 
power so granted is not limited by the 
requirement that the question of sale 
be submitted to the voters at an elec
tion, but notice is required that a meet
ing will be held for the purpose of 
sale so that electors may appear and 
protest the passage of the resolution 
of sale. 

It is to be noted that Chapter 106, 
Laws of 1939, recites: 

"The powers and authority granted 
by this act shall be in addition to 
the powers and authority granted in 
Sections 1014, 1173, Subdivision 2 of 
Section 1262.83 and Subdivision 8 of 
Section 1015, as amended, of the Re
vised Codes of Montana, 1935." 

It wo~ld thus appear that Chapter 
106 did not repeal Subdivision 8 of Sec
tion 1015, but was in fact a supplemen
tary act granting the school trustees 
the power to sell school lands without 
submitting the question to the electo
rate. However, under Chapter 106, 
the power granted is limited to the sale 
of school lands which have been aban~ 
doned and are undesirable, while such 
is not the case under the provisions of 
Section 1015, as amended. 

Chapter 106, Laws of 1939, is a spe
cial statute dealing with a specific mat
ter, while Chapter 103, Laws of 1943, is 
a general statute. 

Section 1015, Revised Codes of Mon
tana, 1935, was amended subsequent 
to the enactment of Chapter 106, by 
Chapter 103, Laws of 1943. The amend
ment to Section 1015 by Chapter 103, 
consisted in the addition of a sub
diyision 8, but no change in subdivision 
8 was made, which is the part of Sec
tion 1015 under considerafion here, and 
further, the title to Chapter 103 does 
not refer to or amend Chapter 106. 
Our Supreme Court has often said that 
repeals by implication are not favored. 
(State ex reI. Nagle v. Leader Co., 
97 Mont. 586, 37 Pac. (2d) 561; State 
ex reI. Normile v. Cooney, 100 Mont. 
391, 47 Pac. (2d) 637.) 

As Chapter 103, Laws of 1943, did 
not expressly repeal Chapter 106, Laws 

of 1939, and repeals by implication are 
not favored, the two should be con
strued, if possible, to give effect to 
both. This was recognized by our court 
in State ex reI. Ewald v. Certain In
toxicating Liquors, 71 Mont. 79, 227 
Pac. 472, wherein it was said: 

"It is our duty to reconcile the 
statutes, if possible, and make them 
operative." 

The legislature, in enacting Chapter 
106, Laws of 1939, stated the powers 
granted by the act were additional 
powers and thus recognized that Sub
division 8 of Section 1015 was also 
operative. The amendment to Section 
1015 by Chapter 103 did not affect Sub
division 8 and as both were operative 

. prior to the amendment, there is no 
reason to believe the legislature in
tended to alter the situation. Both 
safeguard the electors' interests in the 
sale of school lands in that one requires 
an election to authorize the sale and the 
other requires notice of the meeting to 
be given the electors before a resolu
tion is passed providing for sale and 
also an additional safeguard is given 
the electors in that an appeal may be 
taken to the district court. 

It is therefore my opinion abandoned 
school sites may be sold by the board 
of trustees of a school district either 
under the provisions of Subdivision 8 
of Section lOIS, Revised Codes of 
Montana, 1935, as amended, or under 
the provisions of Chapter 106, Laws of 
1939. 

Sincerely yours, 
R. V. BOTTOML Y. 
Attorney General 

Opinion No. 16. 

Schools and School Districts-Con
tracts-Teacher's Tenure Act

Penalty. 

Held: Penalty or forfeiture clauses in 
a teacher's contract with a 
school board are permissible, 
but insofar as such clauses con
flict with the provisions of Sec
tion 1075, Revised Codes of 
Montana, 1935, the latter section 
will control the provisions of 
the contract. 
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Mr .. J .. W .. Lynch 
County Attorney 
Chouteau County 

February i3, 1945 .. 

Fort Benton, Montana 

Dear Mr .. Lynch: 

You have submitted a form contract 
used by one of the school districts in 
your county, and you ask my opinion 
concerning the following paragraphs: 

"IT IS FURTHER UNDER
STOOD AND AGREED. that a 
teacher who is reappointed for an
other year, and who resigns within 
ten days of the time of his or her re
appointment, will receive the final in
stallments of his or her year's salary 
at the close of school in June, and 
the Board is hereby authorized to 
retain, in equal monthly installments 
during the school year, the total sum 
of $50 .. 00 as a guarantee to die said 
Board of the good faith of said teach
er that he or she will report to and 
commence work as a teacher in said 
schools under the direction of tlie 
Board of Trustees on the ................ day of 
Septefuber, 19 .............. If such teacher ac-
cepts the reappointment for the en
suing year and resigns after July 1st, 
the said $50 .. 00 so withheld shall be 
forfeited to the said School District 
No .. Oile, and that said $5Q .. 00 sO with
held shall also be forfeited to the said 
School District No .. One, should said 
teacher fail to report on the said .............. .. 
day of September, 19 .................. Upon re-
turn of said teacher to resume .............. .. 
duties under reappointment contract, 
the said payment of $50 .. 00 so with
held shall be paid to said teacher on 
the first Tuesday after the second 
Monday after the opening of the 
school term." 

"IT IS FURTHER AGREED, by 
the parties to this contract, that if a 
teacher resigns his or her position 
(or be dismissed for cause) during 
the term of this contract for any 
reason other than an imperative one, 
he or she shall forfeit all installments 
withheld from the monthly payment 
made to the teacher, as in the para
graph next above provided, as a for
feit for such breach of con tract. III 
health of the teacher or death in the 
immediate family shall be considered 
as imperative reasons. All other 
reasons shall be secondary unless ~he 

party of the first part rules, before the 
resignation is accepted, that the 
reason given by the party of the sec
ond part for resignation is to be con
sidered imperative, but no such ruling 
shall be considered a precedent .. " 

The above quoted paragraphs pro
vide for forfeitilres which necessitate 
an examination of the law applicable. 

In 12 Am. Jur. ll5, the text states: 
"The law permits a man to make a 

contract which will result in a for
feiture; and when it is clear from the 
terms of the contract that the parties 
have so agreed, a court of law, as 
well as a court of equity, will enforce 
the forfeiture . . . Forfeitures are, 
however, regarded with disfavor, and 
an interpretation which does not in
volve a forfeiture is favored .. " 

It is apparent from reading the 
two paragraphs under consideration, a 
forfeiture is intended and the langUage 
used does not permit a construction 
that would not involve a forfeiture. 

It might be urged there is a lack of 
mutuality in the first paragraph. In 
13 C. J .. 341, the text states: 

"Where one party agrees to per
form services and the other to accept 
and pay for them, the contract is 
mutua1." 

There is no lack of mutuality in the 
paragraph under consideration as the 
school board reappoints the teacher and 
the teacher may resign within ten days 
and avoid any forfeiture.. However, if 
the teacher resigns after July 1st, and 
after having entered into a conrtact to 
teach, and for whieh services the school 
district is obligated to pay, the for
feiture is invoked and the teacher loses 
all claim to the $50 .. 00. 

The provisions of Section 1075, Re
vised Codes of Montana, 1935, must 
be considered in the construction of the 
first paragraph .. 

Section 1075 provides that a teacher 
who has been elected. for the third 
consecutive year shall be deemed re
elected from year to year thereafter 
unless the boa~d of trustees gives notice 
of dismissal before the first day of 
May. Also the section provides the 
board may give notice of re-election at 
an earlier date than May IsLand after 
such notice of re-election, the teacher 
must, witl1in twenty days; give notice 
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of acceptance, otherwise the failure to 
so notify shall be regarded as conclusive 
evidence of non-acceptance of the posi
tion. 

Our Supreme Court, in McBride vs. 
School District No.2, 88 Mont. 110, 
290 Pac. 252, said: 

"The provisions of Section 1075, 
as amended, became a part of the 
contract of employment and were 
binding upon both the teacher and 
the board of trustees . . . and the 
notice of dismissal therein provided 
for must be clear and explicit." 

See also Opinion No. 364, Vol. 19, 
Report and Official Opinions of the 
Attorney General. 

Insofar as the provisions of Section 
1075 conflict with the first quoted para
graph, Section 1075 will control. How
ever, Section 1075 is available to teach
ers who have taught for three consecu
tive years. In applying the provisions 
of Section 1075 to the contract, much 
will depend on the factual situation in 
each case. If a teacher who had taught 
for three consecutive years were ap
pointed, and did not notify the board 
in writing of his acceptance within 
twenty days, the failure to notify shall 
be deemed as non-acceptance. It is 
not incumbent on the teacher to notify 
the board of his resignation and thus 
Section 1075 will control over the pro
visions of the contract in this regard. 

It is my opinion penalty or forfeiture 
clauses in a teacher's contract with a 
·school board are permissible, but inso
far as such clauses conflict with the 
provisions of Section 1075, Revised 
Codes of Montana, 1935, the latter sec
tion will control the provisions of the 
contract. 

Sincerely yours, 
R. V. BOTTOMLY. 
Attorney General 

Opinion No. 17. 

Schools and ~chool Districts-Trans
portation-Schedule of Payments

Payments for Transportation. 

Held: The schedule of payments for 
transportation of school chil
dren set out in Section 7 of 
Chapter 152, Laws of 1941, can
not be increased unless the ex
ceptions defined in Subdivision 

8 of Section 7, Laws of 1941, 
as amended by Chapter 189, 
Laws of 1943, are applicable. 

February 28, 1945. 

Mr. Oskar O. Lympus 
County Attorney 
Missoula County 
Missoula, Montana 

Dear Mr. Lympus: 

You have submitted for my opinion 
the following question: 

May the trustees of a school dis
trict pay the parent in lieu of trans
portation any more than the allow
ance set up in the schedule under 
Section 7, Chapter 152, Laws of 1941? 

You advise me the children reside 
more than five miles from the nearest 
school, there is no bus service and 
their residence is not adjacent to any 
other scnool district. 

Your question is answered by Sub
section 9 of Section 7, Chapter 152, 
Laws of 1941, which provides: 

"Except as provided above, this 
schedule shan not be altered by any 
authority, other than the legislative 
assembly of the State of Montana." 
(Emphasis mine.) 

The exceptions referred to are found 
in Subsection 8 of Section 7 of Chapter 
152, Laws of 1941, as amended by Chap
ter 189, Laws of 1943, and they have no 
application to the problem you submit 
as they permit the schedule to be 
altered if: 

(a) In isolated cases it win be 
more economical and desirable to 
close a school and to provide trans
portation, or board in a private home 
or dormitory for one or more pupils 
in order that they may attend another 
school in the same district, or in 
order that they may attend a school 
in another district, or 

(b) Where a school is maintained 
in a district but one or more pupils 
reside at such a distance from the 
school that it would be more eco
nomical and desirable, instead of fur
nishing transportation or board of 
attendance at the school in such dis
trict, to furnish transportation or 
board in a private home or dormitory 
while attending school in another dis
trict. 
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