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absent from the state by permission 
of the legislative assembly. 

"S. His conviction of a felony, or 
of any offense involving moral tur
pitude, or a violation of his official 
duties. 

"9. His refusal or neglect to file 
his official oath or bond within the 
time prescribed. 

"10. The decision of a competent 
tribunal declaring void his election 
or appointment." 

As you have pointed out, only sub
divisions 5 and 7 of the above quoted 
statute can reasonably be considered 
in the instant case; and their applica
tion to the facts discloses upon exami
nation they do not apply. Although 
the county clerk and recorder is absent 
from Richland County by reason of his 
illness, he has not ceased to be a resi
dent. He is merely out of the county 
for a "special or temporary purpose," 
as that term is used in Section 33, Re
vised Codes of Montana, 1935, which 
defines residence. 

Likewise, subdivision 7 of Section 
511, supra, cannot be brought to bear 
on the instant case in view of the fact 
the office holder's failure to discharge 
the duties of his office for a period of 
three consecutive months has been 
caused by sickness-and sickness is ex
cepted from the provision of subdivi
sion 7. 

While the laws of Montana do not 
provide for sick leave, neither is there 
a prohibition against a public officer's 
taking a vacation for the benefit of his 
health. (Volume 19. page 350, No. 
220, Report and Official Opinions of 
the Attorney General.) 

The salary of county clerks is set 
out in Chapter 150, Jaws of 1945; and 
such salary is specified on an annual 
basis with no provision or exception 
regarding absence from office occa
sioned by reason of illness. 

The right of a nublic officer to com
pensation for the performance of 
duties imposed upon him by law does 
not rest uoon contract, but is incidental 
to the right to hold office. (State ex 
reI. Cutts v. Hart. 56 Mont. 571. 185 
Pac. 769.) The salary pertaining to an 
office is an incident of the office itself, 
and not to its occupation and exercise, 
or to the individual discharging the 
duties of the office. (22 R. C. L. 525.) 
It has been held a state senator, too 

ill to attend the legislative session, is 
nonetheless entitled to his salary. 
(Opinion No. 94, Volume 17, page 104, 
Report and Official Opinions of the 
Attorney General.) 

I therefore join with you in the 
opinion a vacancy has not occurred in 
the office of county clerk and recorder 
of Richland County by reason of the 
duly elected office holder's absence 
from the office for more than three 
months due to i11ness. Since no vacancy 
exists, the present office holder is en
titled to receive his salary. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 153. 

Public Employees' Retirement Sy~tem 
Retirement System. 

Held: Public employee's election not 
to become member of the Pub
lic Employees' Retirement Sys
tem-as provided by paragraph 

.. Cf) of 'Section 5 of Chapter 2~2, 
Laws of 1945-is determinative 
of such employee's status only 
so long as his state service 
continues thereafter. If his state 
service terminates and he sub
sequently re-enters state serv
ice, he shall become a member 
of the Retirement System as 
provided by Section 4 of Chap
ter 212, Laws of 1945. 

May 8, 1946. 

Hon. Sam W. Mitchell, President 
Board of Administration 
Public Employees' Retirement 

System 
State Capitol 
Helena, Montana 

Dear Mr. Mitchell: 

You have presented this problem: 

"X" was originally employed in 
the services of the State of Montana 
on August 30, 1943. At the time 
Chapter 212, Laws of 1945, became 
effective, he availed himself of the 
privilege granted by paragraph (f) of 
section 5 of the chapter, and elected 
not to become a member of the Pub
lic Employees' Retirement System. 
He terminated his emoloyment by 
resignation on October 31, 1945. He 
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was re-employed by the State of 
Montana in January, 1946; and the 
questIOn now arises whether his 
origmal election not to become a 
member of the Retirement System is 
permanently determinative of his 
status. 

Section 4 of Chapter 212, Laws of 
1945, provides: 

"Except as herein expressly ex
cluded from membership all em
ployees shall become members of the 
retirement system as follows:" (a) 
From and after the date this system 
becomes effective, every employee 
who has rendered one-half ()/,) 
year of continuous service is a 
member of the retirement system and 
every other employee shall become a 
member after the completion of six 
(6) months of state service, uninter
rupted by a break of more than one 
(1) month, provided that an em
ployee who has entered or enters 
state service after .January 1, 1946, 
as the result of the assumption by 
the state of a governmental function 
previously exercised by a political 
subdivision thereof and under which 
function he was employed for at 
least such six (6) months' period im
mediately preceding such assumption, 
shall be considered a member of and 
after the date of said entry into state 
service. 

"(b) Every employee who re
enters state service after the date 
this system becomes effective, and 
who, prior to such re-entry has com
pleted six (6) months of state serv
ice, uninterrupted by a break of more 
than one (1) month, shall become a 
member of the retirement system 
upon such re-entry. Time during 
which an employee of a school dis
trict is absent from state service 
during official vacation, shall be 
counted as service in determinin!; 
eligibilitv for membership under this 
act." (Emphasis mine.) 

Section 5 of the chapter enumerates 
those emplovees who shall not become 
members of the Retirement System, 
and paragraph (0 thereof is the por
tion which gave to state emolovees in 
service on July I, 1945, or prior thereto, 
the nrivilege of filing an election not 
to become members of the system. 
Nowhere in Section 5 is there an ex-

elusion from the benefits of the system 
of employees re-entering state service. 

The legislative power in enacting the 
law is presumed to have understood 
the ordinary and elementary rules of 
construction of the English language, 
and we must therefore construe the 
law according to the context and the 
approved usage of the language. (Sec
tion IS, Revised Codes of Montana, 
1935; State ex reI. Palagi v. Regan, 113 
Mont. 343, 349, 126 Pac. (2d) 818, 823.) 

It is obvious the legislative assembly, 
by its language employed in Section 4, 
supra, intended all employees of the 
state shall become members of the Re
tirement System with the exception of 
those expressly excluded under the 
terms of the act. The word "express
ly" is defined by Webster's New Inter
national Dictionary, Second Edition, 
1941, in this fashion: 

"I n an express manner; in direct 
or unmistakable terms: explicitly; 
definitely; directly." 

In enacting Section 5 of the act, the 
legislative assembly attempted to state 
in unmistakable terms and with defite
ness those .employees who shall not be 
members of the Retirement System. 
Since it did not see fit to exclude ex
pressly individuals who might re-enter 
state service under circumstances, such 
as those involved in your problem. it 
cannot be said such persons have been 
excluded. 

Thl' '1olicy of the law, while not 
controlling, is persuasive in determin-' 
ing the meaning of statutory provi
sions. (State ex reI. McGowan v. 
Sedp'wirk, 46 Mont. 187, 190. 127 Pac. 
94, 95; Ferp'us Motor Co. v. Sorenson, 
73 Mont. 122, 126, 235 Pac:. 422. 423.) 
Chaoter 212. Laws of 1945. was obvi
otlslv designed by the legislative as
sembly as an act to benefit. safeguard 
and protect the employees of the state. 
Consonant with such a laudable inten
tion, the legislative assembly provided 
that all employees, with but a few 
necessary exceptions, must become 
members. Since the persons who were 
working as employees of the State of 
Montana at the time of the passage of 
the act were already fulfilling a con
tract with the state, the legislative as
semblv was forced to extend to those 
individuals a right of election. To have 
forced them under the act would have 
been a violation of Section 11, Article 
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III of the Constitution of Montana, 
which provides no law impairing the 
obligation of contracts shall be passed 
by the legislative assembly. 

State ex reI. State Savings Bank v. 
Barret, 25 Mont. 112, 119, 120, 63 Pac. 
1030, 1032, sets out the rule the legis
lature can. no more impair the obliga
tion of a contract entered into by the 
state than it can the obligation of a 
contract made between individuals. 

In effect, what the legislative as
sembly said to the employees of the 
state was this : You who are now em
ployed or were employed prior to July 
I, 1945, shall have the right to elect 
whether you s,hall become members of 
this system. But if you terminate your 
state employment, and re-enter state 
service at some subsequent date, you 
will be entering into a new contract, 
and one of the provisions of your new 
contract shall. be that you become a 
member of the Public Employees' Re
tirement System. 

This action of the legislature may 
have been predicated on several rea
sons. Without doubt, the legislative 
assembly desired uniformity of appli
cation of Chapter 212. Such uniform
ity of application is beyond achieve
ment if those persons who were in 
employment at the time an election 
regarding membership was available to 
them, can terminate, re-enter, termi
nate and re-enter contracts with the 
state for decades to come without com
ing under the provisions of the Retire
ment System. Chapter 212 is .social 
legislation designed for the benefIt and 
protection of public employees; and 
social legislation loses its sociological 
identity when it loses its uniformity. 

It is my opinion a public employee's 
election not to become a member of 
the Public Employees' Retirement· 
System-as provided by paragraph (f) 
of Section 5 of Chapter 212, Laws of 
1945-is determinative of such em
ployee's status only so long as his state 
service continues thereafter. If his 
state service terminates and he subse
quently re-enters state service, he shaH 
become a member of the Retirement 
System as provided by Section 4 of 
Chapter 212, Laws of 1945. 

Sincerely yours, 

R. V. BOTTOMLY, 
Attorney General 

Opinion No. 154. 

Hail Insurance-Application for Hail 
Insurance-Insurance, Hail-State 
Board of Hail Insurance, Powers, 

Duties and Authority. 

Held: It is the authority and duty of 
the State Board of Hail InsW'
ance to investigate all claims for 
loss presented to it and to de
tennine from the facts whether 
the policy of insurance under 
which the claim is made was in 
full force and effect at the ti~e 
of the loss. If a policy of in
surance was not in effect at the 
time of the loss, the board has 
no authority to allow a claim 
for loss thereunder. 

May 16, 1946. 

Mr. E. K. Bowman, Chairman 
State Board of Hail Insurance 
State Capitol 
Helena, Montana 

Dear Mr. Bowman: 

You have requested my opinion ask
ing if the State Board of Hail Insur
ance a«ed correctly in cancelling an 
application for hail insurance and deny
ing a claim for loss thereunder, under 
the following facts: 

The applicant prepared, signed and 
mailed his application for insurance 
on the regular prescribed form, at 
Sidney, Richland County, Montana, 
on the 14th day of July, 1945. The 
application covered growing crops 
subject to hail insurance on land 
owned by applicant and situated in 
McCone County. The application 
was received through the mail in the 
office of the County Assessor of Mc
Cone County on the morning of July 
17, 1945, and on that date accepted 
by him and receipt and policy mailed 
to applicant. At about the hour of 
seven o'clock in the evening of July 
17, 1945, a hail storm destroyed the 
crop covered by this application. Ap
praisal of the loss was made and 
reported as a total loss, with excep
tion of forty acres appraised at 90%. 
Applicant filed proof and claim of 
loss. The board cancelled the appli
cation and denied the claim on the 
ground that the insurance was not 
in force and effect at the time the 
loss occurred. 
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