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If the order of the board of county 
commissioners were construed to be 
effective immediately, it would allevi
ate the situation in your county that 
now exists, but in the greater major
ity of instances, confusion would re
sult as both offices would be filled; 
one of the incumbents would assume 
the duties while the other would be out 
{)f office. 

In 11 Am. J ur. 659, the text states: 

"A cardinal rule in dealing with 
constitutions is that they should re
ceive a consistent and uniform inter
pretation, so that they shaH not be 
taken to mean one thing at one time 
and another thing at another time, 
even though the circumstances may 
have so changed as to make a dif
ferent rule seem desirable." . 

A prospective effect to the order of 
the board of county commissioners 
would not result in any incumbent be
ing ousted, and it would be consistent 
with the interpretation placed on the 
provision by the legislature. 

Section 4749.7, Revised Codes of 
Montana, 1935, as amended by Chapter 
107, Laws of 1937, and Chapter 104, 
Laws of 1941, provides for the salary 
{)f the incumbent of a consolidated 
{)ffice. The section authorizes an in
crease in the salary and states in part 
as foHows: 

" ... the board of county commis
sioners shaH, at the regular meeting 
of such board in June, 1942, and at the 
regular meeting of such board in 
June of each fourth year thereafter, 
adopt a resolution fixing the salary 
of such officer for the term begin
ning with the first Monday in Janu
ary immediately following the adop
tion of such resolution .... " 

If the order of the commissioners 
consolidating the offices were con
strued to be effective immediately, then 
it is reasonable to assume an increase 
in salary would have been given as 
·compensation for the increase in duties, 
but the above quoted permits the grant 
of the increase for the beginning of 
the next four-year term. 

An additional indication of the legis
lative intention is found in Section 
4749.6, Revised Codes of Montana, 1935, 
which reads in part as follows: 

"Whenever any such order is made 
consolidating two or more of such 
offices it shall be the duty of the 
officers holding and occupying such 
offices, at the end of their tenn of' 
office, to deliver and transfer to their 
successor, or successors, aH of the 
books, files, papers, documents. maps, 
plats and records of such offices 

" (Emphasis mine.) 

If the order were effective imme
diately, then the incumbents would of 
necessity surrender their books and 
records at the time of the consolida
tion if orderly business procedure were 
to be foHowed. However, by the above 
quoted, the legislature contemplated 
the incumbents would finish their terms 
before the offices would be consoli
dated. 

It is therefore my opinion an order 
of consolidation of county offices made 
by the board of county commissioners 
is operative in combining the duties of 
two or more offices at the beginning 
of the term of the officer elected to 
fiIl the consolidated office, and is not 
operative in combining the duties at 
the time the order was made. In the 
instant case, it is important to note the 
person elected to the consolidated of
fice must be qualified to hold the office 
of county superintendent of schools. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 146. 

Witness Fees-Fees, Witness-Jurors' 
Per Diem-Per Diem, Jurors'. 

Held: Public officers are not precluded 
from receiving jurors' per diem 
by virtue of their public offices. 
Justices of the peace are en
titled to receive witnesses' fees 
in criminal cases as they are not 
such officers as are prohibited 
by statute. 

Mr. Paul J. Murphy 
County Attorney 
Judith Basin County 
Stanford, Montana 

Dear Mr. Murphy: 

April 25, 1946. 

You have requested my opinion con
cerning the payment of juror's per diem 
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to the sheriff, undersheriff and Direc
tor of U. S. Employment Office, all of 
whom are paid by the county. 

You also asked concerning the pay
ment of witness fees in a criminal case 
to a justice of the peace who is not on 
a fixed salary, but receives remunera
tion for his services from the fees paid 
into his office. 

Your question concerning the pay
ment of juror's per diem is answered 
by Section 4933, Revised Codes of Mon
tana, 1935, as amended by Chapter 9, 
Laws of 1945, which reads: 

"Grand and trial jurors shall re
ceive Six Dollars per day for attend
ance before any court of record and 
Five Cents per mile each way for 
traveling from and to their residence 
and county seat. Any juror who is 
excused from attendance upon his 
own motion on the first day of his 
appearance in obedience to notice, 
or who has been summoned as a 
special juror and not sworn in the 
trial of the case, in the discretion 
of the court, may receive per diem 
and mileage." 

There is nothing in the above quoted 
section which precludes officers such 
as you enumerated from receiving per 
diem as jurors, and the payment is to 
be distinguished from the question con
cerning the payment of fees to offi
cials as witnesses in criminal cases. 
(See page 176, Volume 12, Report and 
Official Opinions of the Attorney Gen
eral.) 

It is to be noted the legislature, by 
the amendment, has given a discretion
ary power to the court in the payment 
of per diem to jurors who are excused 
on their own motion or who are cailed 
as special jurors and not sworn in. 

Your second question is answered by 
Section 4936, Revised Codes of Mon
tana, 1935, which provides: 

"For attending in any civil or 
criminal action or proceeding before 
any court of record, referee, or offi
cer authorized to take depositions, or 
commissioners to assess damages or 
otherwise, for each day, three dollars. 
For mileage in traveling to the place 
of trial or hearing, each way, for 
each mile, seven cents; provided, 
however, that no officer of the 
United States, the state of Montana, 
or of any .county, incorporated city 
or town within the limits of the state 

of Montana shall receive any per 
diem when testifying in a criminal 
proceeding, and that no witness shaH 
receive fees in any more than one 
criminal case on the same day." 

The foregoing, in prohibiting the 
payment of witness fees to the enumer
ated officers in criminal cases, does not 
in<;:lude township officers. Section 
4725, Revised Codes of Montana, 1935, 
enumerates the 'officers of a county 
which do not include justices of the 
peace. Section 4726, Revised Codes of 
Montana, 1935, provides that justices 
of the peace are township officers. It 
is immaterial whether the justice of 
the peace receives a fixed salary or not 
as to whether he is entitled to a Wit
ness fee. A justice of the peace, be
cause of the fact that he is a township 
officer., is entitled to a witness fee in 
a criminal case. 

It is therefore my opinion public 
officers are not precluded from receiv
ing jurors' per diem by virtue of their 
public offices. 

It is also my opinion justices of the 
peace are entitled to receive witnesses' 
fees in criminal cases, as they are not 
such officers as are prohibited by 
statutes. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 147. 

School Trustees-Schools and School 
Districts-Consolidated School Dis

trict-Trustees, School. 

Held: When two or more school dis
tricts are consolidated, and a 
new district is formed, the 
county superintendent of schools 
must appoint three trustees to 
serve until the first Saturday in 
April succeeding, In the case 
of consolidation by annexation, 
the officers of the first or sec
ond class school district shall 
continue to hold office until the 
end of the term for which they 
were elected. 

Mr. M. L. Parcells 
County Attorney 
Stillwater County 
Columbus, Montana 

April 26, 1946. 
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