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Opinion No. 139. 

County Commissioners-Highways, 
Abandorunent of-Abandorunent of 

Highways-Notice. 

Held: "Due notice," as contemplated 
by ,Section 1614. Revised Codes 
of Montana, 1935, is given when 
a board of county commission
ers notifies by registered mail 
such persons as may be inter
ested in proceedings for aban
dorunent of a highway not a 
state highway-i. e., those who 
have land abutting on the road 
proposed to be abandoned-and 
also causes a copy of such no
tice to be published once a 
week in the official county 
newspaper for a period of three 
weeks prior to the date of hear
ing on the proposed amandon
ment. Further, such "due no
tice" is any notice which will 
fairly and fully enable all per
sens who have or might have 
an interest in the abandonment 
of the highway to know the 
abandonment of such highway 
is to be considered on a day cer
tain, and which will 'thereby 
give all l)ersons who have or 
might have an interest proper 
and sufficient time in which to 
prepare and interpose objec
tions to the proposed abandon
ment. 

Mr_ W_ M. Black 
County Attorney 
Toole County 
Shelby, Montana 

Dear Mr. Black: 

You have inquired: 

March 23, 1946. 

What is the correct legal pro
cedure to be followed by a board of 
county commissioners relative to 
giving notice, when the question of 
abandoning a public highway _which 
is not a state highway is" 'before 
the board? - --

Section 1622, Revised Codes of Mon
tana. 1935, enumerates the powers and 
duties of county commission-ers re
specting' highway~. and paragraph 4 
thf'rein nrovides th.. countv commis
~ioners "must abolish or abandon in 
the manner provided in this act such 

public highways as are not necessary 
for the public convenience." Section 
1635 declares "any ten, or a majority 
of the freeholders of a road district, 
tax~?le ~herein. for road purposes, may 
petition m writmg the board of county 
commissioners to establish, change, or 
discontinue any common or public 
h~ghway therein." Section 1635 pro
Vides for an investigation to be made 
by the board of county commissioners 
as to the feasibility, desirability, and 
cost of granting the prayer of such a 
petition. 

Section 1614, Revised Codes of Mon
tana, 1935, provides as follows: 

"All public highways once estab
lished must continue to be public 
highways until abandoned by oper
ation of law, or by judgment of a 
court of competent jurisdiction, or 
by the order of the board of county 
commissioners of the county in 
which they are situated; but no order 
to abandon any highway shall be 
valid unless preceded by due notice 
and hearing as provided in this act; 
and no state highway can be aban
doned except on the joint order of 
the board of county commissioners 
and the state highway commission." 
(Emphasis mine.) 
The Revised Codes of Montana of 

1935, and amendments thereto, do not 
set out what shall constitute the "due 
notice" referred to in the section above 
quoted. Although the language "as 
provided in this act" would indicate 
some specific procedural method was 
contemplated by the legislators, I am 
unable to find a method of notice out
lined in the code. Nonetheless, I am 
not willing to assert that, because the 
legislative assembly failed to point out 
a specific procedure for giving notice 
no notice is therefore re-quired. Th~ 
section requires "due notice"-in other 
words, notice which will fairly and 
fully enable all persons who have or 
might have an interest in the abandon
ment of the highway to know the aban
donment of such highway is to be con
sidered on a day certain and which will 
thereby give all persons who have or 
might-have an intere~t proper and suf
ficient time in which to prepare and 
interpose objections to the proposed 
abandonment. 

You state: "It is the present pro
(""dure of the board of county ("ommis
sioners of this countv to notifv such 
persons as may be interested in any 
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abandonment proceedings, i. e., those 
who have land abutting on the road 
proposed to be abandoned, by regis
tered mail and also to cause a copy of 
such notice to be published once a 
week in the official county newspaper 
for a period of three issues of said 
paper prior to the date of hearing on 
said petition to abandon." 

I believe your board of county com
missioners has adopted a procedure 
adapted to the accomplishment of the 
purpose of the statute. In Norse v. 
Granite County, 44 Mont. 78, 89, 119 
Pac. 286, our court used this language: 

" ... its board of (county) commis
sioners-its executive body-is a 
body of limited powers and must in 
every instance justify its action by 
reference to the provisions of law 
defining and limiting the powers .•• 
If, however, there is no question of 
the existence of the power to do the 
act proposed, and the mode of its 
exercise is not pointed out, the board 
is left free to use its own discretion 
in selecting the mode it shall adopt 
or the course it shall pursue, and 
the result cannot be called in ques
tion if the course pursued is reason
ably well adapted to the accomplish
ment of the end proposed." 
It is therefore my opinion that "due 

notice," as contemplated by Section 
1614, Revised Codes of Montana, 1935, 
is given when a board of county com
missioners notifies by registered mail 
such persons as may be interested in 
proceedings for abandonment of a 
highway not a state highway':""'i. e., 

. those who have land abutting on th~ 
road proposed to be abandoned--and 

. also causes a copy of such notice to 
be published once a week in the offi
cial county newspaper for a period of 
three weeks prior to the date of hear
ing on the proposed abandonment. 
Further such "due notice" is any no: 
tice which will fairly and fully enable 

- all persons who have or might have 
an interest in the abandonment of the 
highway to know th eabandonment of 
such highway is to be considered on a 
day certain, and which will thereby 
give all persons who have or might 
have an interest proper and sufficient 
time in which to prepare and inter
pose objections to the proposed aban
donment. 

Sincerely yours, 
R V. BOTTOML Y, 
Attorney General 

Opinion No. 140. 

County Commissioners--Weed Control 
District-Petition, Creation of Weed 

Control District--Districts, Weed 
Control. 

Held: When a petition for a weed 
control and weed seed extermi
nation district is presented to a 
board of county commissioners, 
is noticed for hearing, and the 
board takes definite action upon 
it as provided in Sections 6 and 
7 of Chapter 195, Laws of 1939, 
such commissioners may not, 
after denying such petition. re
scind their action and recon
sider that petition. Under the 
legislative act, in order for the 
board to have something to con
sider and act upon, it would be 
necessary to present another pe
tition. 

March 26, 1946. 

Mr. Homer A. Hoover 
County Attorney 
McCone County 
Circle, Montana 

Dear Mr. Hoover: 

You have requested an opinion of 
this office on the following facts: 

After the board of county commis
sioners has once acted upon a peti
tion for the formation of a weed 
control and weed seed extermina
tion district and has refused to form 
such a district, could it then recon
sider the petition, rescind its action 
denying a district, and make an order 
creating a district without the pre
sentation of a new petition? 

Sections 5, 6 and 7 of Chapter 195, 
Laws of 1939, sets forth the procedure 
for forming such districts. The au
thority of the county commissioners in 
considering and forming such districts 
is purely statutory; thus the powers of 
the board in proceedings pertaining 
thereto must be expressly conferred by 
the statute, or necessarily implied 
from those expressed. 

Section 5 of said Chapter 195 pro
vides for the filing of a petition. Sec
tion 6 of said chapter provides for no
tice of hearing, and setting the date of 
such hearing. Section 7 of said chap
ter pertains to the conducting of a 
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