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commenced in the name of the city 
or town, the county attorney might 
defend in his private capacity as a 
law)'er without prejudice to his offi­
cial function and obligations as a 
county attorney; but it is not incon­
ceivable a prosecution in the name of 
a city or town could be of such nature 
the defense would be incompatible to 
the county attorney's function. Hence, 
each case must be judged on its own 
facts; and each county attorney con­
fronted with such a problem must 
weigh his responsibility as a lawyer 
and public prosecutor in the light of 
the facts of the case, his oaths both 
as an attorney and as a public officer, 
and the code of ethics of the legal 
profession. 

However, it is definitely my opinion 
a city or county attorney may not de­
fend a prosecution commenced by the 
other in the name of the State of Mon-
tana. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 126. 

Candidates, Filing Fees-Filing Fees, 
Candidates-County Officers-Offices 

and Officers-Salary, County Officers. 

Held: The filing fees for county offi-
cials must be based on the sal­
ary in effect at the time the 
candidate files. 

February 19, 1946. 

Mr. Edison W. Kent 
County Attorney 
Granite County 
Philipsburg, Montana 

Dear Mr. Kent: 

You have requested my opinion on 
the following: 

Are the filing fees for candidates 
for county offices to be based on the 
increased salaries as provided for in 
Chapter ISO, Laws of 1945, or are 
they to be based on the salaries for­
merly paid? 

Chapter 150. Laws of 1945, provides 
for increases in pay of certain county 
offiLials. Section 5 of that act states 
that the county commissioners shall, 
by resolution, fix the salaries of the 

officials to be elected in conformity 
with the schedule in Section 1 of the 
same act. The new salaries are not to 
be computed until September of the 
election year for the particular offi­
cial and would not be known at the 
time of filing. 

Section 640, Revised Codes of Mon­
tana, 1935, provides for filing fees to 
be paid by candidates for office in the 
State of Montana, and provides a 
means for computing the same. The 
fees must be based on salary as speci­
fied and could not be based on an as­
sumed salary. The filing fees for can­
didates for county officials would then 
have to be based on the salary sched­
ule in effect as of the date of their 
filing. 

It is therefore my opinion the filing 
fees for county officials must be based 
on the salary in effect at the time the 
candidate files. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 127. 

States-Damages-Immunity-Parks 
Morrison Cave. 

Held: The State of Montana, the Mon­
tana State Park Commission, 
and the members thereof-act­
ing in their official capaci1;y­
cannot be held liable if damages 
result from an accident involv­
ing a visitor to Morrison Cave. 
No opinion is expressed herein 
regarding possible liability of 
members of the commission as 
individuals if they act without 
the scope of their lawful au­
thority or if they are guilty of 
misfeasance or actual negligence' 
at any time. 

February 20, 1946. 

Honorable Sam C. Ford 
Governor of State of Montana 
State Capitol 
H elena, Montana 

Dear Governor Ford: 

You have inquired "whether or not 
the state, the Park Commission or its 
members would be liable if damages 
resulted from an accident to one of 
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