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into the lease. The court did not di
rect its attention to the fact the lease 
would create an obligation to be met 
in future budgets, but such would be 
the effect, as would the plan of pur
<:hase under consideration here. The 
limitation of indebtedness, Section 6 
of Article XIII must be observed in 
the incurring of this indebtedness. 

Your third question is answered by 
subsection 8 of Section lOIS, Revised 
Codes of Montana, 1935, as amended, 
which is the applicable statute for the 
:acquisition of a new school site by a 
second class district. Nichols v. 
School District, 87 Mont. 181, 287 Pac. 
624, held that Section 1014, Revised 
Codes of Montana, 1921, had been 
amended by Chapter 122, Laws of 1923. 
Section 1014, appears in the 1935 Codes 
as giving the power to trustees in first 
and second class districts to change 
or select school sites, but the Nichols 
<:ase would control. It would, there
fore, be necessary to submit the ques
tion of the sale of the school site and 
also the question of the location and 
purchase of a new school site to a vote 
of the qualified electors. 

It is therefore my opinion that: 

1. The trustees of a second class 
school district have the power to pur
chase two lots adjoining a grade school 
-for playground purposes without sub
mitting the question to a vote of the 
electorate. 

2. School trustees may enter into a 
contract for the purchase of additional 
land adjoining a school site and the 
purchase price paid by an appropria
tion provided in the next ensuing 
budget or the purchase price may be 
paid by instalments by provision con
tained in three successive budgets. 

3. A school board of the first or 
second class may not build a school 
house or purchase or locate a school 
site unless directed so to do by a ma
jority of the electors of the district 
voting at an election as provided in 
Section 1015.8, Revised Codes of Mon
tana, 1935, as amended by Chapter 
165, Laws of 1937. 

Opinion No. 119. 

Vocational School for Girls-Marriage 
-Parole from Vocational School for 

Girls. 

Held: l. (a) A girl under the age 
of 16 years, regardless of writ
ten consent, may not be legally 
maried within the State of 
Montana. 

(b) A parolee from, or an 
inmate of the Vocational School 
for Girls over the age of 16 
years, but not having attained 
the age of 18 years, must have 
the consent of the school before 
legally obtaining a marriage li
cense. 

2. An inmate of the Voca
tional School for Girls may not 
be legally discharged until she 
has arrived at the age of 18 
years and has deported herself 
in such a manner as to make it 
reasonably probable that she 
has reformed and is a proper 
person to be discharged. The 
girl in the factual situation pre
sented could not in any event 
be released to her husband 
under the circumstances as pre
sented. 

3. The Vocational School 
for Girls may bring an action 
to annual this marriage at any 
time before this girl arrives at 
the age of legal consent. 

4. The oro<:edure to be fol
lowed by the Vocational School 
for Girls in PAROLING OR' 
LEGALLY DISCHARGING 
an inmate is specified in Sec
tion 12539, Revised Codes of 
Montana, 1935. The pro<:edure 
to be followed when an inmate 
is DISCHARGED OR RE
LEASED ON TRIAL OR PA
ROLE is specified in Section 
12541, Revised Codes of Mon
tana, 1935. 

January 30, 1946. 

Mrs. Elizabeth Steed, Superintendent 
V oca tional School for Girls 
Helena, Montana 

Dear Mrs. Steed: 

You have presented the following 
factual situation to this office: 

A girl 14 years of age ran away 
from the Vocational School for Girls 
on August 21, 1945. On December 
1, 1945, she went to Chinook and 
falsely swore that she was 18 years 
of age in order to obtain a marriage 
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license. She was picked up on or 
about December 8, 1945, and re
turned to the Vocational School for 
Girls. You submit the following 
questions: (1) If a girl under 18 
years of age is paroled to her mother, 
who must give permission if she 
wishes to marry? (2) Could the 
school legally release the girl to her 
husband if he is determined to be a 
desirable person? (3) Would it be 
necessary to annul this marriage? 
(4) What procedure is to be fol
lowed when a parole is granted and 
a discharge is granted? 

Section 5712, Revised Codes of Mon
tana, 1935, provides: 

"Where either party is a minor, no 
license shall be granted without the 
written consent of the father, if liv
ing; if not, than of the mother of 
such minor or of the guardian, or 
person under whose care and gov
ernment such minor may be, which 
written consent shall be proved by 
the testimony of at least one compe
tent witness." 

Opinion No. 85, Volume 20, Report 
and Official Opinions of the Attorney 
General, held as follows: 

"A clerk of the court is not author
ized to issue a marriage license 
where either party is under the age 
of legal consent as defined by Sec
tion 5696, Revised Codes of Mon
tana, 1935, which is 18 years for 
males and 16 years for females, re
gardless of the written consent of 
the parents. Such written consent 
of the parents does not enlarge the 
authority of the clerk wher!:! either 
party is under the age of consent." 

A girl under the age of 16 years, 
regardless of written consent, could 
not be legally married under the Mon
tana law. 

The Question then arises as to who 
will give consent to marriage for a 
girl over the age of 16 years and under 
18 years of age when such girl is an 
inmate of the Vocational School for 
Girls. 

Chapter 123. Laws of 1945, provides 
the court's jurisdiction of a child ceases 
when the child is committed to a state 
institution or agency. . 

Section 12520. Revised Codes of 
Montana, 1935, provides that the State 

Vocational School for Girls is to be for 
the care, education, training and safe
keeping of girls between the ages of 
eight and twenty-one years, who are 
legally committed thereto by a court 
of record. 

The jurisdiction over such inmate 
has passed from the court to the 
school. The inmate while on parole is 
subject to the legal custody of the 
school. The school, being charged 
with the care and government of in
mates, is substituted in place of the 
parents as the person or agency ex
ercising control over such inmates. 
This would void the parental consent 
for marriage when inmates are under 
18 years of age and would place the 
school as the proper consenting party. 
This is based upon the fact that 
the girl inmate has been removed from 
the care and government of the par
ents by her commitment and such 
status governs until the girl inmate 
has been legally discharged. 

Section 12539, Revised Codes of 
Montana, 1935, provides each girl com
mitted to said school shall remain 
there until she arrives at the age of 
21 years, unless paroled or legally dis
charged. The executive board may 
discharge any girl inmate who has 
arrived at the age of 18 years if, while 
as an inmate, she has deported and 
conducted herself in such a manner as 
to make it reasonably probable that 
she has reformed and is a proper per
son to be discharged. It, therefore, 
would not be proper to discharge the 
girl in question until she has arrived 
at the ag-e of 18 years, and has so con
ducted herself while confined to indi
cate that she has reformed and is a 
proper person to be so discharged. 

Section 12541, Revised Codes of 
Montana, 1935, provides the executive 
board of the school may discharge or 
release a girl inmate on trial or parole 
providing she has been in the school 
for a period of one year. The parolee 
must. under this section, report her 
conduct at stated intervals to the prin
ri!''!l and present certificates of good 
behavior. Under such circumstances, 
the inmate's leave may be extf'nded. 
It is. flTrthpr. the 01'tv of the principal 
to rpcall ~nv 'lirl who is not CO'lduct
ing- herself nropprlv. or who may not 
have a suitable home. 

Tt is pvirlent unopr this section that 
the virl in oTTestion couln not be 
properly paroled to her husband until 
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she had served a minimum period of 
one year, and, then, only if the board 
determines she was a proper subject 
for such parole and would have a 
proper home and surroundings during 
such trial period. 

In the case of State ex reI. Foot, 
Attorney General, Relator, v. District 
Court, et ai, Respondents, 77 Mont. 
290, 250 Pac. 973, the following lan
guage was utilized: 

"Under the juvenile delinquent 
law, a married female under the age 
of 18 may properly be committed to 
the State Vocational School for 
Girls until she attains the age of 21 
years ... 

"The controlling feature in juve
nile laws is age, not minority; hence 
the contention that a female cannot 
be held under a commitment in the 
'State Vocational School for Girls 
after she reaches the age of majority 
fixed by Section 5673, Revised Codes 
of Montana. at eighteen years. can
not be sustained." 

Section 5729, Revised Codes of Mon
tana, 1935, provides that a marriage 
may be annulled· for any of the follow
ing causes existing at the time of the 
marriage: 

"1. That the party in whose be
half it is sought to have the mar
riage annulled was under the age of 
legal consent and such marriage was 
contracted without the consent of his 
or her parents or guardian. or person 
having charge of him or her ... " 

Section 5730. Revised Codes of 
Montana, provides: 

"An action to obtain a decree of 
an nullity of marriage for causes 
mentioned in preceding section, must 
be commenced within the periods 
and by the parties, as follows: 

"1. For causes mentioned in sub
division 1: ... or by a parent, guar
dian or other person having charge 
of such non-aged male or female at 
any time hefore such mar ired minor 
has arrived at the age of legal con
sent." 

Section 12.~39. Revised Codes of 
Montana. 1935. governs the procedure 
to he followed in discharging- an in
mate of the Vocational School for 
Girls, and states as follows: 

'Term of commitment - paroles. 
Each girl committed to the state vo
cational school for girls shall remain 
there until she arrives at the age of 
21 years, unless paroled or legally 
discharged; provided, that it shall be 
lawful for the executive board to dis
charge therefrom any girl, an in
mate thereof, who has arrived at the 
age of 18 years, if it be made to ap
pear that while there as an inmate 
she deported and conducted herself 
in such a manner as to znake it re
sonably probable that she has re
formed and is a proper person to be 
discharged." (Emphasis mine.) 

Section 12541, Revised Codes of 
Montana, 1935, covers the procedure 
to be followed when an inmate is re
leased on trial or parole, and states 
as follows: 

"Release and discharge. The ex
ecutive board may at any time, if a 
girl has been in the state vocational 
school for a period of one year, dis
charge or release such girl on trial 
or parole, but in all cases where she 
is released on trial or parole ·she 
must at stated intervals report her 
conduct to the principal and present 
certificates of good behavior, where
upon her leave may be extended. It 
shall be the duty of the principal to 
recall any girl who is not conducting 
herself properly. or who may not 
have a suitable home." (Emphasis 
mine.) 

I t is therefore my opinion: 

1. (a) A I!"irl under the age of 16 
years. regardless of written consent, 
may not be legally married within the 
State of Montana. 

(b) A parolee from, or an inmate of 
the Vocational School for Girls over 
the age of 16 years. hut not having 
attained the ag-e of 18 years.· must 
havp the consent of the school before 
lecral1y obtaining a marriage license. . 

2. An inmate of the Voc~tional 
School for Girls mav not be legally 
disch~r"ed until shp has arrived at the 
aP"P of 18 vears and has deported her
self in such a manner as to make it 
p'asonahlv prohable that she has re
fnrmpd and i< 'I proper person to be 
clisch~rged. Thp q-irl in the factual 
situatinn nrpsented could not in any 
PVPllt bp releaoed to her husband under 
th(' circumstances as presented. 
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3. The Vocational School for Girls 
may bring an action to annul this mar
riage at any time before this girl ar
rives at the age of legal consent. 

4. The procedure to be followed by 
the Vocational School for Girls in 
paroling or legally discharging an in
mate is specified in Section 12539, Re
vised Codes of Montana, 1935. The 
procedure to be followed when an in
mate is discharged or released on trial 
or parole is specified in Section 12541, 
Revised Codes of Montana, 1935. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

OIlinion No. 120. 

Schools and School Districts-Trans
portation, School Children-Board of 

Trustees of School Districts. 

Held: The State of Montana must pay 
to a school district one-third 
the cost of transportation by 
school buses in accordance with 
the schedule fixed by the Board 
of Education as provided in Sec
tion 1200.1. Revised Codes of 
Montana. 1935, and also' the 
state must pay to the district 
one-third of the amount paid 
to parents or guardians in lieu 
of bus transportation as pro
vided in Section 7 of Chapter 
152, Laws of 1941. as amended 
by Chapter 189, Laws of 1943, 
and Chapter 116. Laws of 1945, 
and the fact the per capita trans
portation cost is higher in one 
class than the other will not 
change the method of comput
ing the amount of the state's 
reimbursement to the school 
district. 

February 6, 1946. 

Miss Elizabeth Ireland 
Superintendent of Public Instruction 
State Capitol 
H elena, Montana 

Dear Miss Ireland: 

Y Oll have submitted for my consider
ation the following question: 

If a board of trustees of a school 
district puts on a bus and employs a 
bus driver to carryon transportation 

for the children in a school district, 
and if this bus transportation costs 
more than individual transportation 
(see Chapter 152, Section 7 of the 
1941 School Laws), will the state 
be required to pay one-third of the 
cost of the bus transportation; or 
is the state required to pay one-third 
of the cost of the transportation ac
cording to the schedule as given in 
the chapter and section quoted above? 

In answering your question it is 
necessary to consider Section 13 of 
Chapter 152, Laws of 1941, as amend
ed by Chapter 189, Laws of 1943, 
which reads in part as follows: 

"Each school district and each 
county high school meeting the re
quirements of this act shall be en
titled to reimbursement from the 
state public school general fund in 
an amount not to exceed one-third 
(1/3) of the actual cost of transpor
tation, or services rendered in lieu 
of transportation, annually on pre
sentation to the state superintendent 
of public instruction, through the of
fice of the county superintendent of 
schools, 'or certified claims for such 
reimbursement using for such pur
pose the forms provided by the state 
superintendent of public instruction. 
Such reimbursement shall be made 
in accordance with the provisions of 
Sections 1200.1, 1200.6. 1200.7 and 
1200.9, of the Revised Codes of Mon
tana. 1935, except that the schedule 
provided in this act for individual 
transportation, or serices in lieu 
thereof, shall be used instead of any 
schedule which may have been here
tofore or may hereafter be fixed 
and promulgated by the state board 
of education." 

The above section differentiates be
tween transportation by bus and indi
vidual transportation in that it pro
vides "such reimbursement shall be 
made in accordance with the provi
sions of Sections 1200.1, 1200.6, 1200.7 
and 1200.9 of the Revised Codes of 
Montana. 1935, except-that the sched
ule provided in this act for individual 
transportation, or services in lieu 
thereof, shall be used ... " The sched
ule for individual transnortation. or 
services in lieu thereof. is found in 
Section 7 of Chapter 152, Laws of 
1941. as amended by Chapter 189. Laws 
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