
OPINIONS OF THE ATTORNEY GENERAL 159 

ation to an elective office,' thus indi
cating that the person has not mean
time held the office or the title, but 
merely the inchoate right to be re
stored to them. Any other view 
would involve a queer result if the 
-person should not 'seek restoration' 
to his office within the forty-day 
period after relief from military 
.service. Could it be considered that 
up to that time he was the attorney 
general, although on leave of absence 
from the duties of his office, but that 
he then lost the title? Could it be 
considered that up to that time the 
-plaintiff was 'acting attorney general' 
but thereupon became 'attorney gen
era!'? The conclusion is inescap
able that what the elected officer 
loses by failing to avail himself of 
the benefits of section 3 within time, 
is not the office, but the right to be 
restored to it; and that what the 
appointed officer holds during the 
entire period of his incumbency is 
the office itself, for his occupancy 
never changes ... " (Emphasis mine.) 

It is my opinion a person appointed 
to the office of clerk of the district 
court following the entrance into mili
tary service of the regularly elected 
-clerk holds that office until the regu
larly elected clerk applies for restora
tion to the office, during the term for 
which he was elected, under the pro
visions of Chapter 47, Laws of 1941. 
If the person returning from military 
services does not apply for restoration 
to the office under the provisions of 
Chapter 47, no vacancy is thereby cre
ated in the office. 

It appears, however, that the present 
'incumbent is willing to resign, thus 
-creating a vacancy, and then the board 
-of county commissioners will appoint 
some suitable person to such office. 
In the event the present incumbent 
does resign, such resignation exoner
ates her bondsmen and herself from 
-any future liability and responsibility 
-of the office. 

Sincerely yours, 
R: V. BOTTOML Y, 
Attorney General 

Opinion No. 118. 

Schools and School District-Purchase, 
School Property-Trustees, School 

Districts-Bond Election, School 
Districts-Election, Bond. 

Held: 1. The trustees of a second 
class school district have the 
power to purchase two lots ad
joining a grade school for play
ground purposes without sub
rnittine: the question to a vote 
of the electorate. 

2. School trustees may enter 
into a contract for the purchase 
of additional land adjoining a 
school site and the purchase 
price paid by an appropriation 
provided in the next ensuing 
budget or the purchase price 
may be paid in instalments by 
provision contained in three 
successive budgets. 

3. A school board of the 
first or second class may not 
build a school house, or pur
chase or locate a school site 
unless directed so to do by a 
majority of the electors of the 
district votine: at an election as 
provided in Section 1015.8, Re
vised Codes of Montana, 1935, 
as amended by Chapter 165, 
Laws of 1937. 

January 29, 1946. 

Mr. Wilbur P. Werner 
County Attorney 
Glacier County 
Cut Bank, Montana 

Dear Mr. Werner: 

You advise me that a second class 
school district in your county contem
plates the purchase of two lots which 
adjoin the present school property for 
playground purposes. 

You ask specifically the following 
questions: 

Can the trustees of School District 
No. 15 purchase these two lots as 
additional playgrounds or as a pos
sible additional grade school site 
without an election authorizing them 
to do so? 

If the school board can purchase 
the lots with or without authoriza
tion from the electorate, can they 
set up in their budget for the years 
1946-47 a sufficient sum to purchase 
them or should they have a bond 
election for the purchase of them? 
If they purchase them under their 
budget w('luld it not be permissable 
to make the purchase price payable 
over a three-year period? 

cu1046
Text Box



160 OPINIONS OF THE ATTORNEY GENERAL 

If the lots are not purchased and 
it is decided to build a grade school 
in the north part of town away from 
their present grade school, would it 
be necessary to submit to the elec
torate the site that the new grade 
school would be built upon? 

Your first question is answered by 
Section 1015, Revised Codes of Mon
tana, 1935, as amended by Chapter 165, 
Laws of 1937, which provides in part as 
follows: 

"Every school board unless other
wise specifically provided by law 
shall have power and it shall be its 
duty: ... 

"8. To purchase, acquire, sell and 
dispose of plots or parcels of land 
to be used as sites for schoolhouses, 
school dormitories and other school 
buildings, and for other purposes in 
connection with the schools in the 
district; to build, purchase or other
wise acquire school houses, school 
dormitories and other buildings nec
essary in the operation of schools 
of the district, and to sell and dis
pose of the same; provided, that they 
shall not build or remove school
houses or dormitories, nor purchase, 
sell or locate school sites unless di
rected so to do by a majority of the 
electors of the district voting at an 
election held in the district for that 
purpose, and such election shall be 
conducted and votes canvassed in 
the same manner as at the annual 
election of school officers, and notice 
thereof shall be given by the clerk 
by posting three notices in three 
public places in the district at least 
ten days prior to such election, which 
notices shall specify the time, place, 
and purpose of such election. Pro
vided, further, that this subdivision 
shall not be so construed as to pre
vent the board of trustees from pur
chasing one or more options for a 
school site." (Emphasis mine.) 

The above quoted permits the trus
tees "to purchase ... parcels of land ... 

. for other purposes in connection with 
the schools of the district." From the 
facts given, it appears that the trustees 
contemplate the enlarg-ement of the 
school grounds by purchase of adjoin
ing lots, and not the selection of a 
school site. In 58 C. ]. 740, the word 
"site" is defined as follows: 

"A plot of ground suitable or set 
apart for some specific use; a seat 
or ground plot. The term does not 
of itself necessarily mean a place 
or tract of land fixed by definite 
boundaries." 

Our codes use the word "site" as 
above defined; that is, in the sense 
that it means a general location for a 
specific purpose, but not in the sense 
that the boundaries are fixed. An 
enlargement of the school grounds 
would not constitute a change in the 
site, and thus necessitate submission 
of the question to the voters at an 
election. 

Your first question also states that 
the two additional lots together with 
the lots the school district now owns 
may be used for the construction of 
a new grade school building. Subsec
tion 8 of Section 1015, supra, provides 
that the construction of a new build
ing shall be submitted to the voters, 
and also the selection of a school site 
shall likewise be submitted. Authori
za tion for the trustees to build a school 
building and the selection of the site 
for the same must be given by the 
electors at an election held for that 
purpose. 

Section 1019.3, Revised Codes of 
Montana, 1935, which is a part of the 
budget act for school districts, pro
vides for "new building and altera
tions." While this item does not spe
cifically mention the purchase of addi
tional land, yet it is broad enough to 
cover such a purchase. If the district 
may allocate funds under this item for 
the fiscal year 1946-1947 sufficient to 
make the purchase without exceeding 
the funds available for the year, and 
without depriving some other item of 
the budget of necessary funds, it would 
be within its power. Also the district 
could enter into a contract of onr
chase and agree to pay the purchase 
price over a period of three years. The 
trustees, having the power to make 
such a purchase, may enter into a c"n
tract for the best interest of the dis
trict. An analogous 'situation is the 
case of Bennett v. Petroleum Countv, 
87 Mont. 436. 288 P~r. 1018, in which 
case our court held that the rom",i,
sioners having the oowpr to lease 
county buildings may enter into a 
lease for a term of four years although 
such a Jpase would extend beyond the 
term of the commissioners entering 
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into the lease. The court did not di
rect its attention to the fact the lease 
would create an obligation to be met 
in future budgets, but such would be 
the effect, as would the plan of pur
<:hase under consideration here. The 
limitation of indebtedness, Section 6 
of Article XIII must be observed in 
the incurring of this indebtedness. 

Your third question is answered by 
subsection 8 of Section lOIS, Revised 
Codes of Montana, 1935, as amended, 
which is the applicable statute for the 
:acquisition of a new school site by a 
second class district. Nichols v. 
School District, 87 Mont. 181, 287 Pac. 
624, held that Section 1014, Revised 
Codes of Montana, 1921, had been 
amended by Chapter 122, Laws of 1923. 
Section 1014, appears in the 1935 Codes 
as giving the power to trustees in first 
and second class districts to change 
or select school sites, but the Nichols 
<:ase would control. It would, there
fore, be necessary to submit the ques
tion of the sale of the school site and 
also the question of the location and 
purchase of a new school site to a vote 
of the qualified electors. 

It is therefore my opinion that: 

1. The trustees of a second class 
school district have the power to pur
chase two lots adjoining a grade school 
-for playground purposes without sub
mitting the question to a vote of the 
electorate. 

2. School trustees may enter into a 
contract for the purchase of additional 
land adjoining a school site and the 
purchase price paid by an appropria
tion provided in the next ensuing 
budget or the purchase price may be 
paid by instalments by provision con
tained in three successive budgets. 

3. A school board of the first or 
second class may not build a school 
house or purchase or locate a school 
site unless directed so to do by a ma
jority of the electors of the district 
voting at an election as provided in 
Section 1015.8, Revised Codes of Mon
tana, 1935, as amended by Chapter 
165, Laws of 1937. 

Opinion No. 119. 

Vocational School for Girls-Marriage 
-Parole from Vocational School for 

Girls. 

Held: l. (a) A girl under the age 
of 16 years, regardless of writ
ten consent, may not be legally 
maried within the State of 
Montana. 

(b) A parolee from, or an 
inmate of the Vocational School 
for Girls over the age of 16 
years, but not having attained 
the age of 18 years, must have 
the consent of the school before 
legally obtaining a marriage li
cense. 

2. An inmate of the Voca
tional School for Girls may not 
be legally discharged until she 
has arrived at the age of 18 
years and has deported herself 
in such a manner as to make it 
reasonably probable that she 
has reformed and is a proper 
person to be discharged. The 
girl in the factual situation pre
sented could not in any event 
be released to her husband 
under the circumstances as pre
sented. 

3. The Vocational School 
for Girls may bring an action 
to annual this marriage at any 
time before this girl arrives at 
the age of legal consent. 

4. The oro<:edure to be fol
lowed by the Vocational School 
for Girls in PAROLING OR' 
LEGALLY DISCHARGING 
an inmate is specified in Sec
tion 12539, Revised Codes of 
Montana, 1935. The pro<:edure 
to be followed when an inmate 
is DISCHARGED OR RE
LEASED ON TRIAL OR PA
ROLE is specified in Section 
12541, Revised Codes of Mon
tana, 1935. 

January 30, 1946. 

Mrs. Elizabeth Steed, Superintendent 
V oca tional School for Girls 
Helena, Montana 

Dear Mrs. Steed: 

You have presented the following 
factual situation to this office: 

A girl 14 years of age ran away 
from the Vocational School for Girls 
on August 21, 1945. On December 
1, 1945, she went to Chinook and 
falsely swore that she was 18 years 
of age in order to obtain a marriage 
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