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ministration of such associations. The 
detailed reports required to be filed 
with the commissioner, and the author­
ity granted him to revoke certificates 
of authority provide ample means to 
safeguard the financial affairs of such 
associatio.ns. 

In interpreting the provisions of a 
statute, the intent of the legislature 
and the design of the legislation must 
be considered. Our Supreme Court, in 
the case of In Re Wilson's Estate, 102 
Mont. 178, 196, 56 Pac. (2d) 733, said: 

"The general design and purpose 
of the law is to be kept in view and 
the statute given a fair and reason­
able construction with a view to af­
fecting its purpose and object, even 
if it be necessary, in doing so, to 
restrict somewhat the forces of sub­
sidiary prOVISIOns that otherwise 
would conflict with the paramount 
intent." 

I am satisfied that the interpretation 
here given this statute with reference 
to creation and maintenance of a re­
serve fund is within the intent of the 
legislature and is a fair and reasonable 
construction in view of the evident 
purpose and object of the act. 

It is therefore my opinion that a 
benevolent association licensed and 
authorized to do business under the 
provisions of Chapter 153, Laws of 
1945. may provide for and maintain a 
reserve fund. under the supervision of 
the Commissioner of Insurance. 

Sincerely yours. 
R. V. BOTTOMLY. 
Attorney General 

Opinion No. 109. 

Taxation-County Treasurer-Cities 
and Towns, Taxation-Distribution of 

Funds-Personal Property, taxes­
Automobile Taxes. 

Held: A county treasurer may not 
collect taxes on personal prop­
erty or motor vehicles for an 
incorporated town when the 
town has not made a levy for 
the previous year 0:1 such prop­
erty because it was incorporated 
after the time for making a 
budget and fixing tax levies. 

January 2, 1946. 

Mr. Chester E. Onstad 
County Attorney 
Powder River County 
Broadus, Montana 

Dear Mr. Onstad: 

You have requested my opinion con­
cerning the distribution of the money 
collected from personal property and 
automobile taxes located within the 
limits of the Town of Broadus. You 
advise me that the Town of Broadus 
was incorporated after the period for 
making the budgets in the year 1945 
and that the town made no provision 
in its budget for these taxes. 

I assume from the facts you gave 
me that a levy was not made by the 
Town of Broadus for personal property 
and automobile taxes. 

Section 2239. Revised Codes of Mon­
tana, 1935, as amended by Chapter 107, 
Laws of 1939, makes it the duty of 
the county treasurer to collect the taxes 
on personal property which are not a 
lien upon real property and provides 
in part: 

"For the purpose of determining 
the tax~s' due, on such personal 
property, the treasurer must use the 
levy made during the previous year, 
if the levy for the current year has 
not been made." 

It would appear from the above 
quoted that the levy .for the previous 
year would fix the rate and as there 
is not a levy on which to fix the rate, 
the county treasurer would be at a 
loss to know what taxes are due for 
municipal purposes. Our Supreme 
Court in State ex reI. Bennett v. State 
Board of Examiners, 40 Mont. 59, 104 
Pac. 1055, said: 

"There cannot be an imposition of 
a tax without the rate or amount 
being fixed. An undetermined tax is 

. no tax." 

The treasurer of your county. if no 
levy was made by the Town of Broad­
us, could not collect any money for 
the town on personal property and as 
a consequence would not be author­
ized under the law to distribute any 
funds collected on personal property to 
the town treasurer. The levy made by 
the county commissioners on personal 
property should be distributed to the 
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various funds by the county treasurer 
without allocating any of the funds to 
the Town of Broadus. The time and 
method of distribution were considered 
by this o.fice in Volume 20, page 49, 
Report and Official Opinions of the 
Attorney General. 

If a levy was made by the Town of 
Broadus. but the budget did not pro­
vide for the expenditure of the money, 
the county treasurer must collect the 
taxes due the town and distribute them 
to the town treasurer and such funds 
will be available as cash on hand at 
the time a budget is made in 1946 for 
the town. 

It is therefore my opinion that a 
county treasurer may not collect taxes 
on personal property or motor vehicles 
for an incorporated town when the 
town has not made a levy for the pre­
vious year on such property because it 
was incorporated after the time for 
making a budget and fixing tax levies. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 110. 

Liquor Control Act-License, Sale of 
Liquor-Schools and School Districts­

Election Designating Location of 
Premises Selling Liquor-Location of 

Premises Selling Liquor. 

Held: A liquor license may not be 
granted for use on premises 
which are directly across the 
street from a school although 
the main entrance of the school 
is not on the same street as the 
premises applying for the li­
cense, but the entrance of the 
school is within six hundred 
feet of the entrance of the prem­
ises seeking the license. 

January 2. 1946. 

Honorable Sam C. Ford 
Governor of Montana 
State Capitol 
Helena. Montana 

Dear Governor Ford: 

You have requested an opmlon from 
this office concerning the granting of 
a liquor lic"ense for premises located 
in the 3800 block on Second Avenue 
North. directly north of and across 

Second Avenue North from the school 
for the deaf and blind, whose address 
is 3800 Second Avenue North, Great 
Falls, Montana. 

You also submitted a plat showing 
the locati"on of the school and the 
premises operating under the license. 
It would appear from the plat that the 
main entrance of the school is not on 
the same street as that of the licensed 
premises, but that the side lawn of 
the school is directly across the street. 
The distance in a straight line between 
the center of the main entrance of the 
school and the center of the nearest 
entrance of the licensed premises is less 
than six hundred feet. 

Chapter 84, Laws of 1937, was 
adopted by vote of the people at the 
general election held November 8, 
1938. and became effective by virtue 
of the Governor's proclamation on 
January 21, 1939. 

Section 13 of the act provides: 

"No license shall be granted for 
any premises which shall be on the 
same street or avenue and within 
six hundred feet of a building occu­
pied exclusively as a church. syna­
gogue or other place of worship, or 
school, except a commercially oper­
ated school; the measurements to be 
takel"\ in a straight line from the 
center of the nearest entrance of 
such school. church. synagogue or 
other place of worship to the center 
of the nearest entrance of the 
premises to be licensed; except, how­
ever, that no license shall be denied 
because such restriction may apply to 
any premises so located which are 
maintained as a bona fide hotel, 
restaurant. railway car, crub or fra­
ternal organization or society except 
similar places of business established 
and in actual operation for one year 
prior to the passage and approval of 
this act." 

< 

The obvious purpose of the above 
quoted section is to protect students 
from the environment surrounding a 
tavern which serves liquor. The public 
policy involved is to protect the young 
and in construing such a statute. the 
principle set out in In re Wilson's 
Estate. 102 Mont. 178. 56 Pac. (2d), 
should" be followed. The court said: 

"In the construction of a statute 
the primary duty of the court is to 

cu1046
Text Box

cu1046
Text Box




