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taxed to the state or county, as the 
~ase may be. 

The public welfare statutes make no 
provision for the payment of witness 
fees or costs in such proceedings as the 
instant one. However, Chapter 145, 
Laws of 1943, provides that the county 
shall pay one-half the costs of main
taining the child in a foster home, if 
such is ordered by the court, and the 
State Department of Public Welfare 
shall pay one-half. It is reasonable to 
-assume that the legislature knew that 
costs would be incurred in such pro
ceedings and must be paid. Knowing 
this, is it not reasonable to assume 
that the legislature considered the pro
visions. of Section 9810, supra, applic
able in such proceedings? If the pe
tition be filed. by a resident of the 
'county, it cannot be said that such 
resident would be liable for the costs. 
Keeping in mind that society itself 
is mainly concerned in such proceed
ings, would not the county, in such in
'stance, be liable for costs? And this, 
especially in view of the provisions of 
Section 10469, Revised Codes of Mon
tana, 1935, authorizing the court to 
compel the attendance of witnesses and 
making it the duty of the county attor
ney to appear and represent the peti
tioner. The officer of the State De
partment of Public Welfare in filing 
the petition and prosecuting the pro
ceedings is representing the county in 
which instituted and the county is 
therefore liable for the costs, includ
ing witness fees. 

It is therefore my opinion that wit
nesses testifying in proceedings under 
Chapter 152 of the Code of Civil Pro
cedure, 1935, are entitled to witness 
fees as provided by Section 4936, Re
vised Codes of Montana, 1935, and the 
county in which such proceedings are 
instituted is liable for such witness fees 
-as in other actions or proceedings 
wherein the county is a party. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 102. 

'Office and Officers-Public Adminis
trators, Supplies for the Office of

County Commissioners, Purchase of 
"Supplies for County Officers-Supplies, 

Public Administrator. 

Held: The board of county commis
sioners has the authority to 
budget for and approve the pay
ment from county funds for 
such items as printing, postage, 
stationery, telephone, telegraph 
and traveling expenses for the 
office of the public administra
tor in the same manner as other 
county officers. 

Mr. W. A. Brown 
State Examiner 
State Capitol 
Helena, Montana 

Dear Mr. Brown: 

November 29, 1945. 

You have requested my opinIon as 
to whether the board of county com
missioners has the authority to approve 
a budget for, and the payment from 
county funds for such items as print
ing, postage, stationery, telephone, 
telegraph and traveling expenses for 
the office of public administrator. 

The office of public administrator 
is an elective county office. (Section 
5 of Article XVI of the Montana Con
stition, as amended.) There is no 
fixed salary for the office, but com
missioris are paid on the estates 
handled. (Section 10017, Revised Codes 

. of Montana, 1935.) 
The purchase of supplies and inci

dental expenses 'for county offices may 
be done under the general power grant
ed in Section 4465.7, Revised Codes of 
Montana, 1935, which provides in part 
as follows: 

"The board of county commission
ers has jurisdiction and power under 
such limitations and restrictions as 
are prescribed by law: To purchase, 
receIve by donation, or lease any real 
or personal property necessary for 
the use of the county ... " 

The supplies purchased must be 
authorized by the board of county com
missioners. (Page 305, Volume 13, 
Report and Official Opinions of the 
Attorney General.) 

Our Supreme Court in the case of 
Gavigan v. Silver Bow County, 99 
Mont. 58, 41 Pac. (2d) 409, considered 
the question of payment for the semi
annual report of the public adminis
trator and said: 
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"Manifestly, there are only three 
sources of payment, either (1) from 
the commissions of the public ad
ministrator which constitute his 
compensation for services rendered, 
or (2) from the funds of the estates 
handled, or (3) from the funds of 
the county. If the office of public 
administrator were a salaried office 
and he were commanded by statute 
to make this publication, we assume 
no objection would be made to this 
charge. The incidental expenses, such 
as office supplies, stationery, and 
printing furnished to each of the 
several county officers are regularly 
paid without special statute, without 
comment, and without objection. We 
see no reason for drawing a distinc
tion in this behalf between salaried 
and commission offices. The cost of 
publishing the report in question is 
not a proper charge against the com
missions received by the public ad
ministrator." (Emphasis mine.) 

The Supreme Court in the above 
quoted case did not have the precise 
question you ask before it, but the 
emphasized portion is a comment that 
throws light on the question, and is 
in fact the answer. 

It is therefore my opinion that the 
board of county commissioners has the 
authority to budget for and approve 
the payment from county funds for. 
such items as printing, postage, sta
tionery, telephone, telegraph and trav
elinl! expenses for the office of the 
public administrator in the same man
ner as other county officers. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 103. 

Post War Planning Commission-War
rant for Bonds-Investment, Post War 
Planning Commission-Authority of 

Post War Planning Commission, 
Warrant. 

Held: A .warrant or warrants issued 
by your (State Auditor's) office 
on the order of the Post War 
Planning and Construction 
Commission or its authorized 
chairman, by resolution of said 
commission, is your legal au
thority for the issuance of said 
warrant or warrants. 

December I, 1945. 

Mr. John J. Holmes 
State Auditor 
State Capitol 
Helena, Montana 

Dear Mr. Holmes: 

You have submitted the following 
question to me for my opinion: 

"We are in receipt of a request 
from the Chairman of the Post War 
Planning and Construction Commis
sion for a state warrant to be issued 
to the Union Bank and Trust Com
pany of Helena, Montana, in the 
sum of $2,250,000.00. The ... 'Yarrant 
is to be drawn on Fund NO. 121 
(Post War Planning and Construc
tion Reserve Fund), in payment of 
U. S. certificate of indebtedness, 
bearing interest at the rate of ~ 
per cent. 

"I. May the commission delegate 
its investment power to a single 
member or to persons or state Iloards 
who may not be among the mem
bership of the commission? 

"2. Should the resolution of the 
commission concerning investments 
specify the amount to be invested? 

"3. In your opinion, is the request
ed warrant one which the auditor may 
properly and legally issue? 

In answering your inquiry, the order 
for the issuance of the warrant is as 
follows: 

STATE OF MONTANA 

POST WAR PLANNING AND 
CONSTRUCTION COMMISSION 
Order on State Auditor for Issuing 

Warrant 

November 29, 1945. 

To the State Auditor 
Helena, Montana 

Dear Sirs: 

Please issue a warrant to the Bank 
herein named for the credit of the Post 
War Planning and Construction Com
mission, in the amount, upon the fund 
and for the purpose shown, as follows: 

Warrant to be issued to: Union 
BanI.< and Trust Co., 

For credit of: Post War Plan
ning and Construction Commission 
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