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be in any way affected on account 
of any want of jurisdiction or au­
thority, provided it be consummated 
with a full belief on the part of the 
persons so married, or either of them, 
that they have been lawfully joined 
in marriage." 

The latter section would make any 
marriage entered into by either or both 
of the parties in good faith valid, even 
though the marriage ceremony was 
performed outside the county that is­
sued the license. 

Section 5716, Revised Codes of Mon­
tana, 1935, provides: 

"No person authorized to solem­
nize marriages shall perform such 
cer.emony until the parties have 
given him the license issued by the 
clerk of the district court for their 
marriage; and when he has com­
pleted any such ceremony he shall 
enter upon such license a certificate 
of such marriage, showing when and 
where it occurred, and such certifi­
cate shall be attested by two wit­
nesses to such ceremony; he shall, 
within thirty days after such mar­
riage has been solemnized, return 
said license and certificate to the 
clerk of the district court, who shall 
record the certificate in the same 
book where the said marriage license 
is recorded." (Emphasis mine.) 

It is apparent from the foregoing 
code section that the clerk of the court 
who issued the license should receive 
the license and certificate after the 
solemnization of the marriage as he 
has the prior record which was made 
at the time the license was issued.' An 
additional reason why the license and 
certificate should be returned to the 
clerk's office where it was issued is 
that Chapter 44, Laws of 1945, makes 
it the duty to furnish information "from 
each certificate of marriage which was 
filed with him during the preceding 
calendar month" to the state registrar 
of vital statistics, The clerk who issued 
the license, upon the return of the 
certificate, would have the complete 
record before him in furnishing the 
necessary information. 

To reQuire the recording of the cer­
tificate by the clerk who issued the 
license is in acrord with the empha­
oized portion of Section 5716. supra. 
';:'uch an interpretation would satisfy 
the rule set out in State v. Certain In-

toxicating Liquors, 71 Mont. 79, 227 
Pac. 472, in which case the court said: 

"It is our duty to reconcile the 
statutes. if possible, and make them 
operative." 

It is therefore my opinion that a 
marriage certificate, after the solemni­
zation of the marriage, should be re­
corded by the clerk of the court who 
Issued the license even though the mar­
riage ceremony was performed in an­
other county. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 101. 

Witness Fees-Fees. Witness-Coun­
ties. Liable for Witness Fees. 

Held: 1. Witnesses testifying in pro­
ceedings under Chapter 152. of 
the Code of Civil Procedure, 
1935. are entitled to witness 
fees as provided by Section 
4936, Revised Codes of Mon­
tana, 1935. 

2. The county in which such 
proceedings are instituted is li­
able for such witness fees as in 
other actions or proceedings 
wherein the county is a 'party. 

November 29, 1945. 

Mr. Edison W. Kent 
County Attorney 
Granite County 
Philipsburg, Montana 

Dear Mr. Kent: 

You have requested my opinion on 
the question 'of whether or not the 
county is liable for witness fees in 
proceedings under the provisions of 
Chapter 152 of the Code of Civil Pro­
cedure, 1935, entitled, "Proceedings for 
the Protection of Dependent and Ne­
glected Children." 

Section 4936, Revised Codes of Mon­
tana, 1935, provides as follows: 

"Witnesses' fees. For attending 
in any civil or criminal action or 
proceeding before any court of rec­
ord, referee, or officer authorized to 
take depositions, or commissioners 
to assess damages or otherwise, for 
each day. three dollars ... " 

cu1046
Text Box

cu1046
Text Box



136 OPINIONS OF THE ATTORNEY GENERAL 

It is generally held that proceedings 
concerning juvenile delinquents and 
dependent and neglected children, are 
not of a criminal nature. (86 A. L. R. 
1008.) Neither are such proceedings 
of a civil nature in that there are no 
adverse parties interested. The state 
itself is mainly concerned in such pro­
ceedings, as is evidenced by the fact 
that the legislature has quite definitely 
provided means by which such chil­
dren may be protected to the end that 
good government and good citizenship 
may be promoted. 

Chapter 152, supra, does not, nor 
does any other statute, specifically 
provide for payment of witness fees in 
proceedings under this chapter. How­
ever, Section 10469 authorizes the court 
to compel the attendance of witnesses 
on such hearings, and directs the 
county attorney to appear on behalf 
of the petitioner. Under the well rec­
ognized rule of law that no public of­
ficial may disperse public funds with­
out specific statutory authority to do 
so, we must find the authority in some 
statute. 

This office has considered the ques-. 
tion of witness fees in special proceed­
ings and has held that authority for 
payment of witness fees in those in­
stances may be found in Section 4936, 
supra, under the term "proceedings." 

In Volume 8, page 413, Report and 
Official Opinions of the Attorney Gen­
eral, it was held that the filing of a 
petition for the creation of an irriga­
tion district is not the commencement 
of an action, but is the commencement 
of a proceeding, and consequently the 
clerk of the district court must collect 
a filing fee of five dollars therefor. In 
Volume 12, page 175, Report and Offi­
cial Opinions of the Attorney General, 
it was held that witnesses attending a 
corone~s inquest under' subpoena ~­
sued by the coroner are entitled to wit­
f'PSS fees. And in Volume 20, Opinion 
No. 187. Report and Official Opinions 
of the Attorney General, it was held 
that a sanity hearin\{ is a special pro­
(,pedin£{ which comes within the mean­
ing of this term in Section 4936. au­
thorizinP.' the payment of witness fees. 

Our Supreme Court in the case of 
Sh~p ex r~l, C~rleton ". District Court, 
:n MOf't. 1 ~8, 142, 82 Pac. 789. defined 
the t"!rm "pf('('e~dimr" as follows: 

"Thp tprm 'prorepdinl!s' as ordi­
narily used. is !?,en~ric in meaning and 

broad enough to include all methods 
of invoking the action of courts, 
whether con t r 0 v e r s i e s properly 
termed 'actions' or 'special proceed­
ings' as distinguished from them ... " 

And in the case of State v. Northern 
Pacific Ry. Co., et aI., 88 Mont. 529, 
550, 295 Pac. 257, the court said: 

"The word 'proceeding' means 
special proceedings provided for by 
statute ... and includes every appli­
cation to a court for a judicial remedy 
not comprehended in the term 
'action.' " 

The proceedings under Chapter 152, 
supra, certainly cannot be termed ac­
tions as that term is generally used. 
The examination and hearing provided 
for in such proceedings is strictly judi­
cial in character. The petition inau­
gurating the proceeding is clearly an 
"application for a judicial remedy not 
comprehended in the term action," and 
is a proceeding within the meaning of 
the term as used in Section 4936, Re­
vised Codes of Montana, 1935, entitling 
the witnesses to fees. Insofar as the 
right to witness fees is concerned. it 
is immaterial whether the proceeding 
is criminal or civil. 

Having determined that witnesses in 
such proceedings are entitled to fees, 
the question then arises as to who is 
liable for the payment of such fees. As 
pointed out, the proc~edings are not 
civil in the sense that there are ad­
verse parties. The statute does not 
specifically provide for the payment of 
such fees or of costs in such proceed­
ings. 

It may be noted that under Section 
10467, Revised Codes of Montana, 1935, 
as amended by Chapter 145, Laws of 
1943, the petition may be filed by "any 
officer of the state department of pub­
lic welfare, or any person who is a 
resident of the county ... " 

Under the provision of Section 9810. 
Revised Codes of Montana, 1935, 
neither the state nor subdivision there­
of, nor any officer prosecuting or de­
fending an action on behalf thereof, is 
required to payor deposit any fee or 
amount to or with any officer during 
the prosecution or defense of an action. 
The section further provides that no 
officer so prosecuting or defending 
shall be taxed with costs or dam""o" 
but such costs or damages shall be 
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taxed to the state or county, as the 
~ase may be. 

The public welfare statutes make no 
provision for the payment of witness 
fees or costs in such proceedings as the 
instant one. However, Chapter 145, 
Laws of 1943, provides that the county 
shall pay one-half the costs of main­
taining the child in a foster home, if 
such is ordered by the court, and the 
State Department of Public Welfare 
shall pay one-half. It is reasonable to 
-assume that the legislature knew that 
costs would be incurred in such pro­
ceedings and must be paid. Knowing 
this, is it not reasonable to assume 
that the legislature considered the pro­
visions. of Section 9810, supra, applic­
able in such proceedings? If the pe­
tition be filed. by a resident of the 
'county, it cannot be said that such 
resident would be liable for the costs. 
Keeping in mind that society itself 
is mainly concerned in such proceed­
ings, would not the county, in such in­
'stance, be liable for costs? And this, 
especially in view of the provisions of 
Section 10469, Revised Codes of Mon­
tana, 1935, authorizing the court to 
compel the attendance of witnesses and 
making it the duty of the county attor­
ney to appear and represent the peti­
tioner. The officer of the State De­
partment of Public Welfare in filing 
the petition and prosecuting the pro­
ceedings is representing the county in 
which instituted and the county is 
therefore liable for the costs, includ­
ing witness fees. 

It is therefore my opinion that wit­
nesses testifying in proceedings under 
Chapter 152 of the Code of Civil Pro­
cedure, 1935, are entitled to witness 
fees as provided by Section 4936, Re­
vised Codes of Montana, 1935, and the 
county in which such proceedings are 
instituted is liable for such witness fees 
-as in other actions or proceedings 
wherein the county is a party. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 102. 

'Office and Officers-Public Adminis­
trators, Supplies for the Office of­

County Commissioners, Purchase of 
"Supplies for County Officers-Supplies, 

Public Administrator. 

Held: The board of county commis­
sioners has the authority to 
budget for and approve the pay­
ment from county funds for 
such items as printing, postage, 
stationery, telephone, telegraph 
and traveling expenses for the 
office of the public administra­
tor in the same manner as other 
county officers. 

Mr. W. A. Brown 
State Examiner 
State Capitol 
Helena, Montana 

Dear Mr. Brown: 

November 29, 1945. 

You have requested my opinIon as 
to whether the board of county com­
missioners has the authority to approve 
a budget for, and the payment from 
county funds for such items as print­
ing, postage, stationery, telephone, 
telegraph and traveling expenses for 
the office of public administrator. 

The office of public administrator 
is an elective county office. (Section 
5 of Article XVI of the Montana Con­
stition, as amended.) There is no 
fixed salary for the office, but com­
missioris are paid on the estates 
handled. (Section 10017, Revised Codes 

. of Montana, 1935.) 
The purchase of supplies and inci­

dental expenses 'for county offices may 
be done under the general power grant­
ed in Section 4465.7, Revised Codes of 
Montana, 1935, which provides in part 
as follows: 

"The board of county commission­
ers has jurisdiction and power under 
such limitations and restrictions as 
are prescribed by law: To purchase, 
receIve by donation, or lease any real 
or personal property necessary for 
the use of the county ... " 

The supplies purchased must be 
authorized by the board of county com­
missioners. (Page 305, Volume 13, 
Report and Official Opinions of the 
Attorney General.) 

Our Supreme Court in the case of 
Gavigan v. Silver Bow County, 99 
Mont. 58, 41 Pac. (2d) 409, considered 
the question of payment for the semi­
annual report of the public adminis­
trator and said: 
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