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fornia Civil Code, which is similar to 
Section 2712 of our Code, defined the 
duties of the clerk in issuing marriage 
licenses, and .recognized the distinction 
between the application of Section 69 
as directory to the clerk issuing the 
license and the fact that if the clerk 
fails to follow the section, "such mar
riage is not void or voidable because 
of the failure of the clerk to perform his 
duty as prescribed." 

The decision of Cross v. Cross, supra, 
in no way alters the interpretation of 
Sections 5673, 5696 and 5712, Revised 
Codes of Montana, 1935, as pronounced 
by this office in the past. (Volume 10, 
Report and Official Opinions of the 
Attorney General, 195.) 

It is my opinion that a clerk of the 
court· is not authorized to issue a mar
riage license where either party is 
under the age of legal consent as de
fined by Section 5696, Revised Codes 
of Montana, 1935, which is eighteen 
years for males and sixteen years for 
females, regardless of the written con
sent of the parents. Such written con
sent of the parents does not enlarge 
the authority of the clerk where either 
party is under the age of consent. 

Sincerely yours, 
R. V. BOTTOML Y 
A ttorney General 

Opinion No. 86. 

Livestock Commission-Livestock 
Markets-Horses, sale of. 

Held: A group of horsemen, unless 
organized as an association of 
breeders, may not advertise a 
sale of horses under their own 
name, employ an auctioneer, and 
assemble the horses at stock 
yards for public sale unless 
regularly licensed and bonded, 
as required by Chapter 52, 
Laws of 1937; but no such 
licensing and bonding is re
quired of those individuals who 
are discontinuing the business 
of breeding- or feeding livestock 
and who offer no livestock other 
than their own for sale. 

July 8, 1943. 

Mr. Paul Raftery, Secretary 
State I.ivestock Commission 
State Capitol 
Helena, Montana 

Dear Mr. Raftery: 

You have presented the following 
question: 

Several horsemen, desirous of sell
ing some of their horses, are going 
to advertise a sale under their own 
names, employ an auctioneer, and 
assemble the horses at stock yards 
where they will conduct the sale. It 
is certain some of the men are not 
discontinuing the business of raising 
horses. 

Does the contemplated action ap
pear violative of Chapter 52, Laws 
of 1937? 

The term "livestock market" is de
fined in Section 2 of Chapter 52, Laws 
of 1937: 

"The term 'livestock' market shall 
mean a place where a person, partner
ship or corporation shall assemble 
livestock for either private or public 
sale. Such service is to be compen
sated for by owner, on a commission 
basis, except: (1) any place used 
solely for a dispersal sale of the live
stock of a farmer, dairyman, livestock 
breeder or feeder who is discontinuing 
said business and no other livestock 
is there sold or offered for sale; (2) 
any farm. ranch, or place where live
stock either raised or kept thereon 
for the grazing season or for fattening 
is sole!, and no other livestock is 
broug-ht there for sale or offered for 
sale: (3) the premises of any butcher, 
packer, or processor who received 
animals exclusively for immediate 
slaughter; (4) the premises of any 
person, firm, or corporation engaged 
in the raising of livestock for breed
ing purposes only, who limits his or 
its sales to animals of his or its own 
production; (5) any place where an 
association of breeders of livestock 
of any class asemble and offer for 
sale and sell under their own manage.
ment any livestock, who assume all 
responsibility of such sale and the 
title of livestock sold." 

Section 3 of Chapter 52. Laws of 
1937 provides for the licensing of 
livestock markets, and Section 4 re
quires the execution of a penal bond 
to the State of Montana. 

Under the provisions of Section 2, 
above quoted, any place where livestock 
are assembled for either private or 
public sale is a livestock market, unless 
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it falls within the five exceptions set 
forth, and must therefore be licensed 
and bonded. The purpose of these re
quirements is obvious: to protect both 
the livestock owners and producers 
and those who purchase from them. 

Un?er the fact statement you have 
s.ubmltted to me, it is obvious excep
tions two, three and four do not apply 
to the sale contemplated. Nor do the 
horsemen who propose to hold such 
sale appear to comprise "an association 
of breeders of livestock," which would 
bring them within the purview of ex
ception five-that is, a duly constituted 
and regularly organized association, 
such as all stockmen are familiar with. 
However, if any of tht; horsemen are 
!ndivid.ually discontinuing business, it 
IS possIble exception one might remove 
those individuals from the requirement 
of being licensed and bonded to hold 
the sale of only their own stock. 

It is there~ore my opinion a group, 
unless orgamzed as an association of 
breeders, may not advertise a sale of 
horses .under their own name, employ 
an auctIOneer. and assemble the horses 
at stock yards for public sale unless 
regularly licensed and bonded as re
quired by Chapter 52, Laws ~f 1937 
~ut no. such licensing and bonding 
IS reqUIred of those individuals who 
are discontinuing the business of breed
ing or feeding livestock and who offer 
no livestock other than their own for 
sale. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 87. 

School Districts--Taxation-Expendi
ture of Money From Special Levy. 

Held: Board of trustees of school 
district authorized to purchase 
building for housing busses, 
when matter of special levy has 
been submitted to qualified elec
tors, and specific question sub
mitted was purchase of building 
for such purpose. 

Mr. E. P. Conwell 
County Attorney 
Carbon County 
Red Lodge, Montana 

July 9, 1943. 

Dear Mr. Conwell: 

You submitt the following statement 
of facts: 

"On June 26th a special election 
was held under the provisions of 
Chapter 114, Laws of 1935, to vote 
a five mill levy for .the purpose of 
securing housing for the school busses 
belonging to School District No. 33 
of Carbon County, Montana. The 
election was properly noticed and 
held in accordance with law and car
ried unanimously. Now the school 
board of 1!his District No. 33 wishes 
to know if they can expend said 
money to purchase a building already 
properly fitted for heating and light
ing for such purpose even though 
said building is not located on the 
school grounds of said district." 

You ask my opinion whether the 
school district may use the money so 
voted for the purchase of the building 
referr1!d to in your statement. I assume 
the purchase also contemplates either 
the title to the land, a long term lease, 
or an easement. 

Section 1219, Revised Codes of Mon
tana, 1935, provides for a. special levy, 
upon the approval of qualIfied electors 
for certain purposes therein specified' 
including "any other purposes necessar; 
for the proper operation and mainte
nance of the schools in said district." 

Section 1221, Revised Codes of Mon
tana, 1935, provides the question of 
the special levy must specifically state 
the purpose for which the levy is to 
be made, and if authorized, the money 
raised by the levy shall be used for the 
specified purpose only. 

Your statement indicates the school 
district owns certain busses used in 
transportation of pupils. I t would fol
low the housing of these busses is 
proper and would come within the 
clause above cited "any other purpose 
necessary for the proper operation and 
maintenance of the schools in said 
district," as the board of trustees is 
authorized by Section 3 of Chapter 152, 
Laws of 1941, to purchase, or rent and 
provide for the upkeep, care and opera
tion of school busses. 

Assuming the question submitted to 
the qualified electors was specific in 
stating the special levy was to be used 
for the purpose of purchasing a building 
for housing the busses. it is my opinion 
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