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Armory Board must deduct the social 
security tax from its payroll. 

The social security tax is levied by 
virtue of Section 1001, Title 42, F. C. 
A., 49 Stat. 636, 42 U. S. C. A. 409: 

"In addition to other taxes, there 
shall be levied, collected, and paid 
upon the income of every individual 
a tax equal to the following percent
ages of the wages received by him 
after December 31, 1936, with respect 
to employment after such date: 

(3) With respect to employ
ment during the calendar years 
1943, 1944, and 1945, the rate shall 
be 2 per centum." 

Section 1011, F. C. A., provides in 
part: 

"(b) The t e r m 'employment' 
means any service, of whatever nat
ure, performed within the United 
States by an employee for his employ
er, except: 

(7) Services performed in the 
employ of a State, a political .sub
division thereof, or an instrumen
tality of one or more States or 
political subdivision ... " 

In Opinion No. 190, Volume 19, 
Report and Official Opinions of the 
Attorney General, this office considered 
the question whether the employees of 
the ~J:ontana .l\rmory Board \vere cover
ed by the unemployment compensation 
laws of Montana. It was there held, 
page 304, the Montana Armory Board 
is a wholly owned state instrumentality, 
since it has no power or authority-ex
cept such as has been granted by the 
legislature-and therefore was not cov
erea by the unemployment compensa
tion laws of the state. The opinion cited 
the case of Geboski v. Montana Armory 
Board, 110 Mont. 487, 103 Pac. (2d) 
679, in which it was held the Montana 
Armory Board is a state instrumentality, 
and, as such, its property is exempt 
from taxation. The court in that case 
said the "public corporation" created by 
Chapter 169, Laws of 1939, is in the 
same category as a municipal corpora
tion. The purposes are for public benefit 
the same as in the case of a municipal 
corporation, and the constitutional pro
vision (Section 2, Article XII) was held 
broad enought to exempt the property 
held by the board, at least so long as 
the property was used exclusively for 

armory purposes as provided in the 
act. 

On the authority of that case it is 
my opinion the Montana Armory Board 
is an instrumentality of the state within 
the meaning of subdivision 7, Section 
1011, Title 42, F. C. A., and is there
fore exempt from paying the social 
security tax levied on income from em
ployment by the Montana Armory 
Board. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 79. 

Motor Vehicles-Automobiles--Trucks, 
registration of. 

Held: The fee for registration of a 
truck-which is conditioned by 
the law on the capacity of the 
vehicle-shall be determined by 
referring to the manufacturer's 
rated capacity and then to the 
provision of the statute applic
able to the capacity thus deter
mined. 

June 25, 1943. 
Mr. John E. Henry 
Registrar of Motor Vehicles 
Deer Lodge, Montana 

Dear Mr. Henry: 

You have requested an opinion from 
this office on the following questions: 

"What registration fec should be 
collected for a truck having a ma,nu
facturer's rated capacity of one and 
one-half to three tons? What registra
tion fee should be collected for a 
truck having a manufacturer's rated 
capacity of one and one-half to five 
tons ?" 

Section 1760, Revised Codes of Mon
tana, 1935, as last amended by Chapter 
154, Laws of 1943, provides in part': 

"Registration or license fees shall 
be paid upon registration or re-regis
tration of motor vehicles, trailers, 
semi-trailers and dealers in motor 
vehicles or automobile accessories in 
accordance with this act, as follows: 

"Tractors and/or trucks of one (1) 
ton capacity or under, five dollars 
($5.00) ; 
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"Tractors and/or trucks over one (1) 
ton capacity and up to and including 
one and one-half (l~) tons capacity, 
ten dollars ($10.00); 
"Tractors and/or trucks over one and 
one-half (l~) tons and up to and 
including two (2) tons capacity, 
twenty-two dollars and fifty cents 
($22.50) ; 
"Tractors and/or trucks over two (2) 
tons and less than three (3) tons 
capacity, thirty-seven dollars and 
fifty cents ($37.50); 
"Tractors and/or trucks of three (3) 
tons and less than five (5) tons 
capacity, sixty dollars ($60.00); 
"Tractors and/or trucks of five (5) 
tons capacity and over, two hundred 
dollars ($200.00); ... " 

The Supreme Court of the State of 
Oklahoma was called upon, in 1933, to 
interpret an Oklahoma motor vehicle 
registration statute which provided the 
basis for determination of amount of 
license fees on trucks should be the 
"pounds carrying capacity." While the 
wording of the Oklahoma statute was 
somewhat more definite and explicit 
than is the wording of our Montana 
enactment, quoted above, the Montana 
statute can mean only that the capacity 
which the vehicle can carry forward is 
the determining factor. Hence, I be
lieve the Oklahoma court's language is 
pertinent here: 

"In 9 Corpus Juris, page 1275, the 
word 'capacity' is said to be a word 
having many meanings, but defined 
generally as size, space, or comp~ss, 
strength, power or force. An examma
tion of many of the decisions wherein 
the word is defined discloses that its 
meaning is dependent entirely on its 
relationship to the subject-matter 
under consideration when it is used. 
The word, as used by the Legislature 
in the term under consideration, evi
dently means the strength to sustain 
weight together with the power to 
transport the sustained weight from 
one place to another. 

"We, therefore, hold that the word 
'capacity' as used in the statute per
taining to the classification of ntotor 
trucks for registration and licensing 
purposes accordin ~ to their 'pounds 
carrying capacity,' was intended to 
and does mean the strength to sus
tain weight together with the power 
to transport the sustained weight 
from one place to another. .. 

"If the actual pounds carrying 
capacity is the factor in determining 
the rate to be charged for the regis
tration and licensing of motortrucks, 
the Legislature has imposed a burden 
that will require the employment of 
many men, the performance of much 
labor, and the evolution of a system 
for ascertaining the actual pounds 
carrying capacity of each motortr,uck 
in the state. It has authorized no 
public official to determine the actual 
carrying capacity of a motortruck. 
It has provided no scheme or system 
by which such a determination may 
be made. It has not provided an 
agency to make such a determination. 

"If the actual carrying capacity 
of a motortruck is the determining 
factor, is that capacity to be deter
mined while it is being operated in 
low gear, or otherwise' Is it to be 
determined when the motortruck is 
being operated on a paved 'road, or 
elsewhere? Is it to be determined 
when the motortruck is being oper
ated on a level road or on a hill. on 
a hard road or in the sand, when high
powered gasoline or low grade gaso
line is being used, when superior 
motor oil or inferior motor oil is 
being used, when the motor is in 
good mechanical condition, or other
wise? The Legislature has made no 
provisions with reference thereto." 
(Camp bell et al. v. Cornish et aI., 22 
Pac. (2d) 63, 67, 68.) 
On the basis of such reasoning, as 

well as other consideratioils before it 
but not pertinent here, the Oklahoma 
Court ruled the manufacturer's rated 
capacity should be the determining 
factor in arriving at the capacity of 
a truck. 

The language of the Supreme Court 
of the State of Kentucky, where that 
court interpreted the words "those hav-
ing a capacity of.. ...... " in a motor ve-
hicle.statute, is also persuasive here: 

"We ... find that the manufac
turer's rating are substantially cor
rect. but that trucks are often over
loaded, and when overloaded they 
have carrying capacity in excess of 
the manufacturer's ratings, Though 
this be true, we must have a standard 
of some kind to govern the action of 
the county clerks. vVithout such 
standard the question of capacity will 
vary with the personnel of the owner, 
the character of the business in which 
it is employed, and the kind of street 
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or road over which it is operated. 
An increase of ratings based on the 
fact that some owners overload their 
trucks is manifest injustice to those 
who do not follow that practice." 
(State Tax Commission et al. v. 
Safety Transfer & Storage Company 
et aI., 18 S. W. (2d) 991.) 
If the word "capacity" means any

thing other than the manufacturer's 
rated capacity, then incalculable con
fusion and administrative difficulty will 
be encountered in determining the ac
tual carrying capacity of each truck in 
this state. No state or county depart
ment has been designated by the legis
lative assembly to undertake and con
tinually execute such a task. 

You have, on the other hand, in
formed me your department and many 

. county treasurers· use as a guide and 
reference, Branham's Reference Book, 
wherein manufacturers' specifications 
for the various models of motor vehicles 
-including trucks-are set forth, to
gether with the ton rated capacity of all 
models produced. According to your 
information, this book is a standard 
reference volume used by motor ve
hicle departments throughout the na
tion. Use of it or a similar volume which 
contains the essential information will 
avoid confusion which would naturally 
attend any attempt to determine indi
vidually for each truck the weight to 
be carried thereon by an applicant for 
a license or the weight actually carried 
thereon. 

Hence, it is my opinion the fee for 
registration of a truck-which is con
ditioned by the law on the capacity 
of the vehicle-shall be determined by 
referring to the manufacturer's rated 
capacity and then to the provision of 
the statute applicable to the capacity 
thus determined. Thus. the owner of 
a truck with a manufacturer's rated 
capacity of one and one-half to three 
tons would pay a registration or 
license fee of sixty dollars, since the 
vehicle falls within the provision for 
trucks of three tons and less than five 
tons capacity; and an owner of a truck 
with a manufacturer's rated capacity 
of one and one-half to five tons would 
pay a registration or license fee of two 
hundred dollars, since the vehicle falls 
within the provision for trucks of five 
tons capacity or more. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 80. 

Automobiles-Motor Vehicles
Vehicles-Registrar of Motor Vehicles 

-Certificate of Ownership. 

Held: All certificates of ownership and 
certificates of registration issued 
by the registrar of motor ve
hicles after June 30, 1943, shall 
conform to the requirements as 
set forth in Chapter 148, Laws 
of 1943. 

June 28,1943. 
Mr. John E. Henry 
Registrar of Motor Vehicles 
Deer Lodge, Montana 

Dear Mr. Henry: 

You have inquired whether Section 
7 of Chapter 148, Laws of 1943, de
claring the chapter "shall be in fu~1 
force and effect as to new certi
ficates of ownership and certificates of 
registration issued after June 30, 1943," 
applies to all certificates issued after 
that date or only to those issued from 
application, as distinguished from those 
issued as a result of transfer of title. 

Chapter 148, Laws of 1943 amends 
the statute declaring what the certi
ficates of registration and certificates 
of ownership shall contain-and con
sequently it has been necessary ~or 
your department to prepare and prmt 
new forms in conformity with the pro
visions of Chapter 148, Laws of 1943. 

All laws are to be given a sensible 
construction. A literal application of a 
statute which would lead to absurd 
consequences is to be avoided whenever 
a reasonable application ma¥ be given 
which is consistent with the legislative 
purpose. (United States v. Ryan, 284 
U. S. 167. 175.) A statute should be 
given an interpretation best calculated 
to carry out the actuating thought in 
the minds of the legislature at the time 
of its passage. (Reeve v. City of Bil
lings, 57 Mont. 552, 555, 189 Pac. 768, 
769.) 

To say your office must issue the 
old forms of certificate of ownership 
and certificate. of registration to certain 
applicants, while issuing the revised 
forms prepared under the provisions of 
Chapter 148 to certain other applicants, 
would serve no purpose under the 
provisions of the chapter. Only con
fusion and disorder could result in the 
administration of your department, and 

cu1046
Text Box




