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Opinion No.7 5. 

Prison-Convict Labor
State Penitentiary. 

Held: Neither the warden of Montana 
State Penitentiary nor any state 
officer or board may enter into 
any agreement whereby convict 
labor will be contracted to any 
person or, persons or corpo,ra
tion for the purpose of farmmg 
or for use in any other industry. 

June 23, 1943. 

Honorable Sam C. Ford 
Governor of State of Montana 
State Capitol 
Helena, Montana 

Dear Governor Ford: 

You, have requested my op~nion on 
the matter of contracting convIct labor 
on private farms and in either industry. 

Article XVIII, Section 2, Montana 
Constitution, provides as follows: 

"It shall be unlawful for the warden 
or other officer of any state peniten
tiary or reformatory institution in 
the state of Montana, or for any state 
officer to let by contract to any 
person or persons or corporatio~ ~e 
labor of any convict confined Wlthm 
said institutions." (Emphasis mine.) 

In conjunction with the above, the 
Montana legislature has enacted Sec
tion 12446, Revised Codes of Montana, 
1935: 

"The board may, in its discretion, 
cause the prisoners, or any number 
of them, to be ,employed in any 
mechanical pursuits, and at hard 
labor and furnish any convicts thus 
empl~yed with any material that may 
be deemed necessary. in the same 
manner as is provided for the furnish
ing of supplies and stores to the. state 
prison and the board shall, m all 
respects, have the exclusive con.tro1 
of the employment of the conVIcts, 
and may from time to ti':lle. empl.oy 
them in such manner as, m Its opm
ion will best subserve the interest of 
the' state and the welfare of the 
prisoners. But neither the board nor 
the warden must let by contract to 
any pers~>n the labor of .any .convict 
in the prison." (EmphaSIS mme.) 

The provisions of the Montana Con
stitution are mandatory and prohibitory, 
unless by express words they are de
clared to be otherwise. (Article III, 
Section 29, Montana; State ex reI. 
Mills v. Dixon, 66 Mont. 76, 84, 213 
Pac. 227.) The rule prescribed by 
Article III, Section 29, Montana Con
stitution, that the provisions of the 
Constitution are mandatory and pro
hibitory, applies to every part. of the 
Constitution. (State ex reI. PIerce v. 
Gowdy, 62 Mont. 119, 126, 203 Pac. 
1115.) 

Words used in the Constitution are 
presumed to have been employed in 
their natural, ordinary sense, and are 
to be taken and understood in such 
sense unless the context in which they 
occur' requires they be assign~~ a dif
ferent meaning, or other prOVISIOns on 
the same subject limit, qualify, or en
large their scope. (Rider v. Cooney, 
94 Mont. 295, 309, 23 Pac. (2d) 261.) 
Where the provisions of the Constitu
tion are plain, unambiguous, direct, a~d 
certain, the Constitution speaks for It
self, and there is nothing for the court 
to construe. (Vaughn & Ragsdale Co. 
v. State Board of Equalization, 109 
Mont. 52, 60, 96 Pac. (2d) 420.) 

Article XVIII Section 2, Montana 
Constitution, is plain, unambiguous, di
rect and certain. It expressly provides 
it shall be unlawful for the warden or 
for any state officer to let by contr~ct 
to any' person or persons or corporatIOn 
the labor of any convict confined within 
said institutions. No language could be 
more direct or certain. 

While many other states have con
stitutional provisions prohibiting th.e 
contracting of convict labor and Amen
can Jurisprudence. Volume 41, page 904, 
notes the modern sentiment is toward 
the abolishment of contract convict la
bor a search of the authorities has 
rev~aled no cases which could be termed 
directly in point to the problem pre
sented here. The Supreme Court of 
Utah in the case of Price v. Mabey, 
218 Pac. 724, had before it a question 
which involved the interpretation of a 
constitutional provision and a statute 
similar to our Article XVIII, Section 
2 and our Section 12446. The language 
u~ed there would indicate no relaxation 
of the constitutional and statutory pro
hibitions would be countenanced: 

"The prohibition contained in (the 
statute), that no contra.ct shall be 
made for the labor of pnsoners con-
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fined in the state prison, is determina
tive of this case. It is not disputed 
that if the contract ... is a contracting 
of prison labor or hiring out of prison 
labor it is invalid." 

It is my opinion that neither the 
warden of Montana State Penitentiary 
nor any state officer or board may enter 
into any agreement whereby convict 
labor will be contracted to any. person 
or persons or corporation for the pur
pose of farming or for use in any other 
industry. 

Sincerely yours, 
R. V. BOTTOMLY 
A ttorney General 

Opinion No. 76. 

Livestock Commission-Estray Funds 
-Bonds-Investments-Statutory 

Construction-War Bonds. 

Held:· The Livestock Commission may 
not purchase United States war 
bonds out of moneys held in 
the stock estray fund. 

Mr. Paul Raftery 
Secretary 

June 23, 1943. 

Montana Livestock Commission 
Helena, Montana 

Dear Mr. Raftery: 

You have asked whether the Live
stock Commission may purchasc Unitcd 
States war bonds out of moneys held 
at the present tiIJ1e in the stock estray 
fund. 

The Livestock Commission is author
ized to take possession of estrays under 
the provisions of Chapter 290, Volume 
2, Revised Codes of Montana of 1935. 
The procedure is outlined therein with 
regard to selling such estrays at public 
auction. Section 3336 provides the bal
ance of the proceeds of a sale of an 
estray, after the expense of such sale 
have been paid, shall be subject to 
claim by the owner of the estray 
animal for a period of two years from 
the date of sale. Section 3338, after 
providing for advertisement of full de
scriptions of estrays for which the 
procecds of sales remain in the hands 
of the treasurer unclaimed, provides in 
part: 

" ... when ... the proceeds from 
the sale of such animals shall have 
remained in the hands of the state 
treasurer for a period of two years, 

it shall be, by the treasurer, upon 
request of the state livestock com
mission, at once placed to the credit 
of the state livestock commission 
fund." 

You state, in your letter requesting 
this opinion, the funds your commission 
contemplates investing are stock estray 
funds which have been held for more 
than two years. 

I have been unable to find any au
thority granted the Livestock Commis
sion to make investments out of funds 
either appropriated to it or entrusted 
to its care by operation of law. 

"The entire source of governmental 
authority is found in the people. 
Either directly or through the legisla
ture they create such officers and 
agencies as they deem desirable for 
the administration of public functions 
and declare the quantum of power 
to be exercised by each. Their will, 
in these respects, finds its expression 
in the Constitution and laws, either 
by express grant or by necessary 
implication; but no powers will be 
implied other than those necessary 
for the effective exercise and dis
charge of the powers and duties ex
pressly conferred." (Guillot v. State 
Highway Commission, 102 Mont. 149, 
56 Pac. (2d) 1072; State ex reI. Drag
stedt v. State Board of Education, 
103 Mont. 336, 338, 62 Pac. (2d) 330, 
331, 332.) 

No specific authority has been granted 
to the Livestock Commission to in\'cst 
moneys which have been held as stock 
estray funds for more than two years; 
and nowhere in the law do I find a 
statute which grants such power by 
implication. 

While the purchases the Livestock 
Commission contemplates are worthy 
and highly laudable, the doctrine of 
expediency does not enter into the 
construction of statutes. (Franzke v. 
Fergus County, 76 Mont. 150, 156, 245 
Pac. 962, 965: Opinion Number 4.30, 
Volume 19, and Opinion Number 47, 
Volume 20, Report and Official Opin
ions of the Attorney General.) 

Therefore, it is my opinion the Live
stock Commission may not purchase 
United States war bonds out of moneys 
held in the stock estray fund. 

Sincerely yours, 
R. V. BOTTOMLY 
A ttorney General 

cu1046
Text Box

cu1046
Text Box




