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a member he shall render less than 
five years of service as a teacher .... " 
(Emphasis mine.) -

In accordance with the facts you 
have given me and the foregoing quoted 
section leads to the conclusion the 
clerk's membership in the Teacher's 
Retirement System has terminated
even though she had a membership at 
the start of the clerkship-because of 
the lapse of more than ten years since 
she was a teacher as defined in Section 
1, Chapter 215, Laws of 1939. 

From the foregoing it is my opinion 
that the clerk in question may not be 
a member of the teachers' retirement 
system. 

Sincerely yours, 
R. V. BOTTOML Y 
A ttorney General 

Opinion No. 59. 

Elections-Canvassing Board, powers 
of-School Elections 

Held: A board of trustees of a school 
district acting as a canvassing 
board must determine and de
clare the results of a school elec
tion from the tally sheets alone 
and not consider any other evi
dence. The fact totals for each 
candidate were not determined 
by the election officials is imma
terial. Irregularities in the 
election cannot be considered by 
the canvassing board. as the 
remedy for such irregularities is 
a contest for recount by the un
successful candidate. 

Mr. Frank ]. Roe 
County Attorney 
Silver Bow County 
Butte, Montana 

Dear Mr. Roe: 

May 26, 1943. 

You have requested my opinion con
cerning the following facts: 

In a school election the trustees 
in canvassing the votes for school 
trustees found the election judges had 
failed to determine the total number 
of. votes cast for each candidate on 
the tally sheets. The tally sheets did 
contain the votes cast for each candi
date. but the trustees as a canvassing 
board failed to arrive at a deci&ion 

as to the total votes cast, and exam
ined the judges and clerks relative to 
the total votes for each candidate. 
~he canvassing board now seeks ad
vIce. 

The failure of the judges to arrive at 
a total for each candidate and thus de
termine the persons elected is not ma
terial, as the canvassing board has this 
power. This is clearly expressed in 
Section 996, Revised Codes of Mon
tana, 1935, as it recites in part: 

" .... No informality in such certi
ficate shall vitiate the election, if the 
number of votes received for each 
person can reasonably be ascertained 
from said tally sheets." 

In other words, the board of trustees 
as a canvassing board may determine 
the total vote for each candidate by 
counting the votes on the tally sheets, 
and in fact this is their function and 
duty. 

The tally sheets are the primary evi
dence of the votes cast and should be 
examined by the canvassing board with
out recourse to other evidence. (Dubie 
v. Batani, 97 Mont. 468, 37 Pac. (2d) 
662.) 

In State ex reI. ::\Ioore v. Patch, 65 
Mon t. 218, 211 Pac. 202, our court said: 

"But it is urged that certain affi
davits were filed and certain other 
evidence produced before the can
vassing board. The Board of Can
vassers is without any authority under 
the law to consider any matters ex
cept that which appears upon the 
face· of the returns." 

The foregoing rule would preclude 
any consideration of testimony of clerks 
and judges by the canvassing board. 
This rule was re-stated by the Court in 
State ex reI. Lynch v. Batani, 103 ::\10nt. 
353, 62 Pac. (2d) 565. In that case 
the lower court had admitted evidence 
of the precinct judges and clerks, and 
the court said of this testimony: 

"The admission of testimony men
tioned in the above paragraph was 
improper, and accordingly it has not 
been considered by us in arriving at 
this opinion. . . . \Ve agree with 
counsel for the relator that under the 
law ill this state the powers of can
vassing officers are neither judicial 
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nor quasi-judicial; that they have no 
means given to them to inqure, nor 
any power to inquire, beyond the 
returns of the local election boards; 
and their sole duty is to ascertain 
and declare the results." 

It is therefore my opinion a board of 
trustees of a school district acting as 
a canvassing board must determine and 
declare the results of a school election 
from the tally sheets alone and not con
sider any other evidence. The fact 
totals for each candidate were not de
termined by the election officials is im
material. Irregularities in the election 
cannot be considered by the canvassing 
board, as the remedy for such irregu
larities is a contest or recount by the 
unsuccessful candidate. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 60. 

Aliens-Licenses, Aliens may have 
engineers'-State Boiler Inspectors 

Held: Aliens may be granted engi
neers' licenses under the provi
sions of Section 2719 and 2720, 
Revised Codes of Montana, 1935. 

May 27, 1943. 

Mr. J. Burke Clements Chairman 
Industrial Accident Bo'ard 
State Capitol 
Helena, Montana 

Dear Mr. Clements: 

You have asked my opinion whether 
state. ?oiler inspectors may, under the 
prOVISIOns of Sections 2719 and 2720 
Revised Codes of Montana, 1935, issu~ 
licenses as engineers to persons who 
are aliens. 

There is no express statutory restric
tion in Montana against the issuance of 
an engineer's license to an alien. 

As a general rule, statutes which pro
hibit aliens fmm engaging in ordinary 
kinds of business are unconstitutional; 
and, while in certain instances there 
are justifiable discriminations made in 
regard to aliens, (2 Am. J ur. 470), yet 
Montana has passed no such legislation 
in regard to aliens securing an engi
neer's license. 

It is therefore my opinion aliens may 
be granted engineers' licenses under the 
provisions of Sections 2719 and 2720, 
Revised Codes of Montana, 1935, at the 
discretion of the Industrial Accident 
Board. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 61. 

Automobiles-Motor Vehicles-Regis
trar of Motor Vehicles-County 

Treasurer 

Held: All applications for transfer of 
ownership of motor vehicles 
must be forwarded to the regis
trar of motor vehicles through 
the treasurers of the counties in 
which the vehicles are taxable, 
with the exception of motor ve
hicles transferred to duly li
censed automobile dealers in
tending to re-sell such vehicles 
and operating them only for 
demonstration purposes. 

May 29, 1943. 
Mr. John E. Henry 
Registrar of Motor Vehicles 
Deer Lodge, Montana 

Dear Mr. Henry: 

You have inquired whether, after 
the effective date of Chapter 148, 
Laws of 1943, all applications for trans
fer of ownership of motor vehicles must 
be forwarded to the registrar of motor 
vehicles through the county treasurers; 
and you inquire as well whether the ap
plication for transfer of a particular 
motor vehicle must be forwarded 
through the treasurer of the county in 
which the vehicle is taxable or whether 
it may be forwarded through any of 
the fifty-six county treasurers. 

Paragraph (b) of Section 2 of Chap
ter 148, Laws of 1943, amending Section 
1758.2, Revised Codes of Montana, 1935, 
as amended by Chapter 72, Laws of 
1937, provides in part: 

"(b) \Vithin ten ... days there
after (endorsement of certificate of 
ownership), the transferee shall for
ward both certificate of ownership so 
endorsed and the certificate of regis
tration, together with the informa
tion required under Section 1758 of 
the Revised Codes of Montana. 1935, 
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