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It is further noted no fund has been 
appropriated by the legislature for the 
payment of such claims. and in Vol. 16, 
Report and Official Opinions of Attor­
ney General, page 31, it has been held 
that-in the absence of such appropria­
tion-the State Highway Commission 
has no authority to pay such claims. 

It is therefore my opinion, under the 
facts stated, the State Highway Com­
mission is not subject to action for any 
damages sustained, and further the 
commission has no legal authority to 
settle the claims. 

No opinion is expressed as to your 
third question as the claimants should 
consult private counsel relative thereto. 

Sincerely yourS, 
R. V. BOTTOML Y 
A ttorney General 

Opinion No. 55. 

Taxation-Valuation in Event of 
Damage by Fire-Fire Damage 

Held: No change in valuation for taxa­
tion purposes can be made until 
next biennial valuation, where 
improvements were damaged by 
fire in latter part of March, 1943. 

Mr. J. Miller Smith 
County Attorney 
Lewis and Clark County 
Helena, Montana 

Dear Mr. Smith:' 

May 19, 1943. 

You state that an apartment house 
was badly damaged by fire in the latter 
part of March, 1943, and while not 
completely destroyed it is so damaged 
for all uses and purposes that no one 
can live in it until the complete interior 
is repaired; but the greater part of the 
building can be salvaged; you ask my 
opinion as to the application of Section 
2002.2, Revised Codes of :\fontana, 
1935, to the facts. 

The portion of Section 2002.2, Re­
vised Codes of Montana, 1935, in ques­
tion reads: 

"In case of the destruction of any 
building, structure, or other improve­
ment on real estate, valued and as­
sessed in the assessment for the year 
immediately preceding such destruc­
tion, such building. structure, or other 
improvement shall be struck from the 

assessmen t and shall not thereafter 
be assessed." 

Ti1is section was originally enacted 
as Section 2 of Chapter 110, Laws of 
1927. Section 1 thereof (now Section 
2002.1. Revised Codes of i,{ontana, 
1935) requiring all real estate and im­
provements on real estate to be sep­
arately valued for assessment and tax­
ation purposes in the year 1927 and bi­
ennially thereafter in each odd year, 
with reference to the value thereof at 
12 o'clock noon on the first ~fonday of 
March preceding the assessment, sLlch 
valuation to constitute the assessed 
valuation thereof until the next bien­
nial assessment, except as provided in 
the act. 

Section 2002, Revised Codes of Mon­
tana, 1935, as amended by Chapter 72. 
Laws of 1937. requires the assessment 
of property to the person by whom it 
is owned or claimed. or in whose po;:­
session or control it is. at 12 o'clock 
M. of the first Monday of March, next 
preceding. exception being made as to 
motor vehicles. 

These sections of the code indicate 
a definite legislative intention the status 
of property for purposes of taxation is 
determined as of 12 o'clock M. on the 
first Monday of March in each year, 
and-as to real estate and improvements 
thereon-the valuation is to be deter­
mined biennially and in odd numbered 
years; further, there is no authority on 
the part of the taxing officials to change 
the valuation so fixed as of the first 
Monday in March in odd numbered 
years, except as such authority is given 
to the county and State Boards of 
Equalization to equalize assessments, 
and the authority conferred by Section 
2002.2 above cited. 

Your statement of facts shows in this 
particular instance the damage to the 
aoartment house occurred after the first 
Monday of March, 1943. Under Section 
2002.1, Revised Codes of Montana, 1935. 
this structure would have to be valued 
for assessment purposes as of the first 
Monday of March, 1943, in its then con­
dition and before damage. In order for 
the structure to be struck from the as­
sessment under the provisions of Sec­
tion 2002.2, Revised Codes of Montana. 
1935, it must appear that the destruction 
thereof was in a year different from the 
year of valuation, and in this particu­
lar instance the destruction. under the 
exact terms of the section, would have 

cu1046
Text Box



OPI~IONS OF THE ATTORNEY GENERAL 71 

to be in the year, 1944. In view of 
this situation, it does not appear neces­
sary to determine what constitutes "de­
struction" under the section. 

It is my opinion no change can be 
made in the valuation of this improve­
melH until the next biennial valuation. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

. Opinion No. 56. 

Veterans-Tuberculosis-Montana 
State Tuberculosis Sanitarium 

Held: Discharged veterans are entitled 
to preference in admission to 
the Montana State Tuberculosis 
Sanitarium when (1) at time of 
discharge they were citizens or 
residents of Montana, (2) where 
it is found on their discharge 
they are suffering from tubercu­
sis and (3) their admission is 
requested by proper federal au­
thority. 

May 20, 1943. 

F. 1. Terrill, M. D., Superintendent 
Montana State Tuberculosis Sanitarium 
R. F. D. No.1 
Deer Lodge, Montana 

Dear Dr. Terrill: 

You submit the question relative to 
men applying for admission to the 
Montana State Tuberculosis Sanitarium 
who have been previously discharged 
from military service and if they are 
entitled to priority over other applicants. 

The applicable statute, Section 1520, 
Revised Codes of Montana, 1935, pro­
vides in part: 

" . . . provided, further, that any 
soldier. sailor, or marine, who has 
served in the army or navy of the 
United States, and was at the time 
thereof a citizen or had established 
his residence in the State of Montana, 
who on discharge therefrom is found 
to be suffering from tuberculosis, and 
whose admission to the Montana state 
tuberculosis sanitarium is requested 
by the proper federal authorities, shall 
be entitled to be admitted thereto, and 
shall be classed for the purpose of 
admission on the same basis as free 
patients, and all such soldiers, sailors 

or marines shall be given priority 
for entrance thereto over other appli­
cants in the order in which their ap­
plications for admittance are received 
and filed." 

You will note soldiers, sailors or 
marines who have served in the army 
or navy of the United States are en­
titled to preference over other applicants 
for admission when they establish three 
facts, namely: (I) at the time of their 
discharge they were citizens, or had 
established their residence in the state 
of Montana; (2) a finding on their dis­
charge they were suffering from tuber­
culosis; (3) admission is requested by 
the proper federal authorities. 

Discharged veterans who possess the 
three above enumerated qualifications 
or conditions are entitled to priority for 
entrance over other applicants, and as 
between veterans of this class their 
priority of admission as among them­
selves is the order in which the appli­
cations are received and filed. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 57. 

Consolidated Offices, deputies of­
Sheriff-County Surveyor 

Held: 1. In counties of the seventh 
and eighth classes, irrespective 
of population, where the office 
of sheriff is consolidated with 
another office, the sheriff may, if 
he deems it ne'cessary, appoint 
an undersheriff without the con­
sent of the board of county 
commissioners. 
2. In such counties, however, 
the sheriff must have the ap­
proval of the county commis­
sioners before appointing any 
deputy or deputies other than 
undersheriff. 

Mr. Arthur C. Erickson 
County Attorney 
Sheridan Countv 
Plentywood, Montana 

Dear Mr. Erickson: 

May 21, 1943. 

You have requested my opinion on 
the following question: 
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