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"The local rationing board has to­
day formally requested of the board 
of county commissioners of this coun­
ty that said board of county commis­
sioners employ a clerk or stenog­
rapher to assist the county rationing 
board, in its work, the assistant to 
be paid from county funds. I shall 
appreciate an opinion from your of­
fice as to whether or not this would 
be permitted under the law." 

In answering your inquiry it should 
be remembered the board of county 
commissioners is a board of limited 
power. It is limited in its authority by 
the legislature of the state. Unless the 
board of county commissioners can 
point to the law authorizing it to ex­
pend public funds for this purpose, then 
such expense may not be lawfully au­
thorized. 

Our Supreme Court has repeatedly 
held: 

"The power to act without author­
ity does not exist." (State ex reI. 
Bean v. Lyons et aI., 37 Mont. 354, 
364, 96 Pac. 922.) 

The Court, stating the foregoing prin­
ciple in a different way, stated: 

"The fact that the contemplated 
action may be in the best interest of 
the county is not an admissible argu­
ment. The doctrine of expediency 
does not enter into the construction 
of statutes." (Franzke v. Fergus 
County, 76 Mont. ISO, 156, 245 Pac. 
962.) 

The rationing board is a federal 
agency operating under the office of 
price administration. The state and 
county have no control or responsibility 
in its operations. I have searched the 
statutes and find no authority for the 
board of county commissioners to ex­
pend county funds for such a purpose. 
I t is therefore my opinion a board of 
county commissioners may not law­
fully expend county funds for the 
purpose of hiring a clerk or stenog­
rapher for a local r<J.tioning board. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 47. 

Counties-County Commissioners-­
War Bonds--Bonds, War. 

Held: No authority exists for the in­
vestnlent of "trust and agency 
funds" by boards of county com­
missioners in United States war 
bonds. 

:Mr. '"'1/. A. Brown 
State Examiner 
State Capitol 
Helena, ::\fontana 

Dear Mr. Brown: 

April 26. 1943. 

You have asked this office if the 
various boards of county commissioners 
may invest monies now held in the 
"trust and agency funds" in United 
States war bonds. You have explained 
to me the designation of monies as 
"trust and agency funds" is by direc­
tion of your department; and such 
monies include funds deposited by di­
rection of law with the county treasurer, 
but which funds are not county funds, 
such as state hail insurance funds, state 
bounty funds, state university millage 
funds, and many others. 

Nowhere in the Revised Codes of 
Montana of 1935 or acts amendatory 
thereto, have I been able to find author­
ity given to boards of county commis­
sioners to make investments out of such 
monies. In this state it is a well estab­
lished principle boards of county com­
missioners may exercise only such 
powers as are expressly conferred upon 
them or which are necessarily implied 
from those expressed; and where there 
is a reasonable doubt as to the existence 
of a particular power in the boards of 
county commissioners, it must be re­
solved against them, and the power 
must be denied. (Section 4441. Re­
vis eo COof'~ of Montana, 1935; Lewis 
v. Petroleum Count\'. 92 Mont. 563, 
565, 17 Pac. (2nd) 60, 61, and cases 
cited therein.) In the case of funds 
such as are here involved, the doubt as 
to the power of the county commis­
sioners over them is extremely great. 
inasmuch as many of the funds are in 
no sense of the term county monies, 
but are rather monies held in trust hv 
the county treasurer. -

While here the object sought to he 
accomplished-the purchase of United 
States war hands-is a worthy and laud-
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able project, the doctrine of expediency 
does not enter into construction of 
statutes. (Franzke v. Fergus County, 
76 Mont. ISO, 156, 245 Pac. 962, 965.) 

I t is my opinion no authority exists 
for the investment of "trust and agency 
funds" by boards of county commis­
sioners in United States war bonds. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General. 

Opinion No. 48. 

Insolvent Estate, Distribution of­
Estate, Insolvent-Debts, Priority of. 

Held: Generally in the distribution of 
an insolvent estate, a debt owing 
the United States is entitled to 
priority of payment over a debt 
owing the state, even if the lat­
ter debt is the subject of a gen­
eral unperfected lien. An allowed 
claim for fu,neral expenses is en­
titled to priority of payment 
from the funds of the insolvent 
estate to the deceased to the 
extent of $100.00 and no more. 
In the distribution of funds of an 
insolvent estate where an al­
lowed claim for funeral expenses 
exceeds $100.00, a claim by the 
State Welfare Department is en­
titled to priority of payment 
over a debt due the United 
Statcs to thc extent only that 
the allowed claim for funeral ex­
penses exceeds $100.00. 

Mr. Homer A. Hoover 
County Attorney 
McCone County 
Circle, Montana 

Dear Mr. Hoover: 

April 27, 1943. 

You have submitted the question rel­
ative to the proper distribution of funds 
of a small insolvent estate wherein the 
time for filing claims has expired, the 
claims allowed being as follows: 

Claim for funeral ex-
penses ......................... .$200 
Claim of Governor, 
Farm Credit Admin­
istration, U. S. De­
partment of Agricul­
ture, for amount due 
on note given for a 

seed loan .................... $ 62 ahd interest 
C I aim of Welfare 
Department of Mon-
tana for old age as-
sistance ...................... $622 

The pertinent part of Section XI of 
Part III of Chapter 82, Laws of 1937, 
provides: 

"On the death of any recIpient of 
old age assistance, the total amount 
of assistance paid under this act shall 
be allowed as a claim against the es­
tate of such person after funeral ex­
penses not to exceed one hundred 
dollars ($100.00) have been paid and 
after the expense of administering the 
estate has been paid." 

By reason of the provisions of this 
section the Department of Public Wel­
fare has a preferred claim over the claim 
for funeral expenses, after applying the 
sum of $100 in payment of such funeral 
expenses, and payment expenses of ad­
ministrator. 

Section 191 of Title 31 U. S. C. A. 
provides: 

"Whenever any person indebted to 
the United States is insolvent, or 
whenever the estate of any deceased 
debtor, in the hands of the executors 
or administrators, is insufficient to 
pay all the debts due from the de­
ceased, the debts due to the United 
States shall be first satisfied; and the 
priority established shall extend as 
well to cases in which a debtor, not 
having sufficient property to pay all 
his debts, makes a voluntary assign­
ment thereof, or in which the estate 
and effects of an absconding, con­
cealed, or absent debtor are attached 
by process of law, as to cases in which 
an act .of bankruptcy is committed. 
(R. S. sec. 3466.)" 

Section XV of Part I of Chapter 82 
provides: 

"Whoever knowingly obtains, or 
attempts to obtain, or aid, or abets 
any person to obtain by means of wil­
fully false statement or representation 
or by impersonation, or other fraudu­
lent device, public assistance to which 
he is not entitled, assistance greater 
than that to which he is justly en­
titled; or whoever aids or abets in 
buying or in any way disposing of 
the property, either personal or real, 
of a recipient of assistance without the 
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