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Opinion No. 34. 

County Commissioners-Public Em
ployees, Reemployment-Constable. 

Held: The board of county commis
sioners, under the authority of 
Chapter '47, Laws of 1941, has 
power to appoint some person 
"acting" constable to replace 
temporarily the regularly elected 
and qualified constable who is 
serving in the armed forces of 
the United States. 

Mr. Frank ]. Roe 
County Attorney 
Silver Bow County 
Butte, Montana 

Dear Mr. Roe: 

April 3, 1943. 

You have requested my opinion 
whether the board of county commis
sioners has authority, u'nder Chapter 
47, Laws of 1941, to appoint some 
person "acting" constable in place of 
the regularly elected and qualified con
stable who is now serving in the armed 
forces of the United States. 

Chapter 47, Laws of 1941, was an 
act to provide for the reemployment 
of elected officers and employees of the 
state of Montana and any political sub
division thereof. A constable is made a 
township officer by Section 4726, Re
vised Codes of Montana, 1935. The office 
is authorized by Article XVI, Section 
6, of the Montana Constitution. Section 
4728, Revised Codes of Montana, 1935, 
as amended by Chapter 134, Laws of 
1939, provides such office be filled by 
election. Such officer is thus an elected 
officer of a political subdivision of the 
State of Montana, and comes within 
the provisions of Chapter 47, Laws of 
1941, and the decision of our Supreme 
Court in Gullickson v. Mitchell, 113 
Mont. 359, 126 Pac. (2nd) 1106. 

Section 7 of Chapter 47. specifically 
provides the board of tounty commis
sioners, in the case of township officers 
elect.ed from such county, shall appoint 
as "acting" officer some person to re
place temporarily any elected officer 
designated in paragraph (b) of Section 
1, who shall enter the military service 
in the manner set forth in that section
that is, by induction. (See Volume 19, 
No. 404, Report and Official Opinions 
of the Attorney General. for definition 
of "inducted.") 

I therefore agree with your opll1lOn 
that the board of county commissioners, 
under the authority of Chapter 47, Laws 
o~ 1941, has the power to'appoint some 
person constable to temporarily replace 
the regularly elected and qualified con
stable who is now serving in the armed 
forces of the United States. 

It is to be noted the Supreme Court 
held in Gullickson v. Mitchell, supra, 
that although Chapter 47, Laws of 1941, 
speaks of the appointment of "acting 
officers to temporarily replace" the 
elected officer, the appointee, although 
spoken of as an "acting" officer, takes 
the place of the elected officer and 
supplants him, although temporarily 
and indefinitely. During the period of 
his service under the appointment, then, 
the appointee is the constable for all 
purposes. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 35. 

Taylor Grazing Act Range Improve
ments-District Advisory Board, 

. powers of. 

B eld: It is my opinion if the district 
advisory board, in its sound dis
cretion, taking into considera
tion all the facts, approves the 
use of the funds from the Tay
lor Grazing Act for aiding in the 
removal of trespassing range 
horses from. ranges affected, 
determining such use of the 
funds is within "range improve
ments" then the funds may be 
so used. 

April 5, 1943. 

Mr. B. M. Montgomery, Secretary 
Taylor District Advisory Board 
Malta District No. One 
Chinook, Montana 

Dear Mr. Montgomery: 

You have presented the following 
question for my opinion: 

May the district advisory board 
under the Taylor Grazing Act expend 
funds received under Section 10 of the 
act for the purpose of aiding in the 
removal of trespassing range horses 
from the ranges affected? 

Your question depends on the scope 
of the phrase "and for such other range 

cu1046
Text Box

cu1046
Text Box



OPIXIO!\S OF THE ATTORNEY GEXERAL 49 

impro\'ements as the district board may 
appro\·e." as used in Section 191.2. Re
vised Codes of Montana, 1935, as 
amended by Chapter 102, Laws of 
1939. The pertinent part of that chapter 
reads as follows: 

"The funds comprising said special 
grazing fund shall be expended only 
for range improvements such as 
fences, reservoirs, wells, and for such 
other range improvements as the 
dist;,ict advisory board may approve 

In Volume 19, Report and Official 
Opinions of the Attorney General, it 
was held this provision vested board 
discretionary powers in the district ad
visory board. (Opinions No. 123, 132 
and 397.) Those opinions called atten
tion to the fact that, in the absence of 
fraud or manifest abuse of the dis-' 
cretion vested in the district advisory 
board, its determination is conclusive. 
Thus. it was held the district advisory 
board may expend the funds for use in 
cricket. rodent and predatory animal 
control and for the purchase of fire 
fighting equipment to be used in con
trolling range fires (Opinion No. 123). 
for purchasing scales for weighing pur
poses (Opinion No. 132). and for range 
surveys and purchasing aerial photo
graphs to be used in connection with 
the range improvement program (Opin
ion No. 397). In these cases the district 
advisory board exercised its discretion 
in approving such proiects as coming 
within the scope of "range improve
ments." 

However. I desire to call to the at
tention of the board that no facts were 
presented with the question asked. The 
board having broad discretionary pow
ers, is charged with determining the 
facts. If a great many rang-e horses 
are consuming the grass on the range 
and causing a large amount of damage, 
then their removal. no doubt. could be 
construed as "range improvement." The 
sound discretion of the board is to be 
exercised in determining all such mat
ters so as to bring their actions within 
the meaning of and authority granted 
bv the act. 

o It is my opinion that if the district 
advisory board, in its sound discretion, 
taking into consideration all the facts, 
approves the use of the funds from the 
Taylor Grazing Act for aiding in the 
removal of trespassing ran~e horses 
from ranges affected, determining such 

use of the funds 'is within "range im
provements" then the funds may be 
so used. 

Sincerely yours, 

R. V. BOTTOML Y 
Attorney General 

Opinion No. 36. 

Taxation-Personal Property Taxation 
-Distribution of Funds--Refunds to 
be Paid by County General Fund and 

Charged to Proper Fund. 

Held: Taxes collected by county treas
urer on motor vehicles should be 
held in suspense fund and some 
time between March 1st and 
March 10th of each year, and 
every sixty days thereafter, shall 
be distributed in the relative 
proportions required by the pre
vious year levy. Taxes collected 
by county treasurer on personal 
property. which are not liens on 
real property, shall be imme
diately distributed to various and 
proper funds, based on previous 
years' levy. Refunds shall be 
paid from county general fund, 
and county treasurer s h a II 
charge state and other funds 
their proportionate part· of re
fund and make transfer to gener
al fund to pay same. 

April 3. 1943. 

:vir. Sam D. Goza. Chairman 
State Board of Equalization 
State Capitol. 
H elena. Montana 

Dear M r. Goza: 

You have referred to your Tax .Mem
orandum No. 116, and particularly the 
portions thereof advising that under 
Section 2247, Revised Codes of Mon
tana, 1935, taxes collected on personal 
property should be immediately dis
tributed to the various and proper 
funds. and that under Section 4 of Chap
ter 72. Laws of 1937, taxes collected on 
motor vehicles should be held in a sus
pense fund, and at some time between 
March 1st and March 10th of each year. 
and every sixty days thereafter, shall 
be distributed in the relative proportions 
required bv the several levies. You 
ask my opinion as to the correctness 
of your conclusions. 
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