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1931, and that the initiative adopted by 
the people at the election held on 
~ ovember 8th, 1938, providing for 
highway treasury anticipation deben
tures, the vote of the people being nec
essary by reason of the indebtedness 
created. 

\\lith the premise that the measure 
under consideration does not change the 
basic five cent tax and does not con
template any change in the present 
gasoline tax system, other than the ad
ditional tax, the answer to your question 
becomes clear. It is provided the State 
Board of Equalization shall collect an 
additional license or excise tax of two 
and one-half cents (2Y,c) per gallon on 
motor fuel of less than forty-six (46) 
degree Tanglienbes Baume gravity. 

VV e b ster' sIn tern a tioilal Dictionary 
defines additional as "added. coming 
by way of addition, extra, something 
added." The term has been legally de
fined as follows: "Additional means 
given with or joined to some other and 
embraces the idea of joining or uniting 
one thing to another. so as to form an 
aggregate." Kadderly v. City of Port
land, 74 Pac. 710, 44 Ore. 118; State to 
use Baird v. Hull, 53 Miss. 626; Brooks 
v. \Nhitmore, 31 N. E. 731, 139 Mass. 
356. 

I t is therefore my opinion the basic 
five-cent tax, and the additional two 
and one-half cent tax, imposed on motor 
fuel of less than forty-six (46) degree 
Tanglienbes Baume gravity, provided in 
Referendum Measure 47, may only be 
collected when actually sold or used to 
produce motor power to propel motor 
vehicles upon public highways or streets 
within the state of Montana, and that 
the collection thereof will be made di
rectly from the owners or operators of 
such vehicles. 

Sincerely yours, 

R. B. BOTTOML Y, 
Attorney General 

Opinion No. 32. 

Unemployment Compensation Commis
sion-Legislative Assembly-Appropri
tions-Federal Monies-Trust Funds. 

Held: No specific appropriation to the 
Unemployment Compensa t ion 
Commission of federal funds 
granted to the commission for 
administrative purposes need be 
made by the legislative assembly 

of this state in order for the 
state and its officers and agencies 
to expend the funds for the pur
poses designated by the federal 
government. 

April 2, 1943. 

1Ir. Barclay Craighead, Chairman 
Unemployment Compensation 
Commission 
Helena, Montana 

Dear Mr. Craighead: 

You have presented this question: 
"Is it required that a specific ap

propriation be made by the legislature 
of federal funds granted to the State 
of Montana for a specific purpose, in 
order that the state of Montana and 
its officers and agencies may expend 
such funds for the purposes so desig
nated ?" 

Your question arises from the fact 
the Twenty-eighth Legislative Assem
bly of 1943, in House Bill 151 of the 
Laws of 1943, failed to appropriate spe
cifically to the Unemployment Compen
sation Commission for the fiscal year 
July I, 1943. to June 30,1944, all or any 
money received from the federal gov
er~n:ent for the purposes of the com
misSion. 

The Unemployment Compensation 
Commission of Montana is a state 
agency, created by Chapter 137, Laws 
of 1937. Under Section 11 of the chap
ter is the statement, "It shall be the 
duty of the commission to administer 
this act." A special fund was created 
for the administration of the law in 
Section 13 of the chapter. The com
mission expends several hundred thou
sand dollars each year in paying sal
aries. rents, supplies, and similar items. 
In the six month period from July 1, 
1941, to December 31, 1941, you have 
informed me expenditures amounted to 
$161,274.48: and the period from Janu
ary 1. 1942. to June 30, 1942, totaled 
$76,456.57 (Page 88, Report of the Un
employment Compensation Commission 
of Montana, 1942). These facts are 
particularly mentioned here for one rea
son: Almost, but not all of the moneys 
expended by the commission in the 
administration of unemployed compen
sation is furnished the commission by 
the federal government through the 
Social Security Board on budgetary 
grants submitted and approved prior to 
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the beginning of each semi-annual pe
riod. 

The Social Security Act (42 U. S. C. 
A., Title III, Section 301, 302, 303) 
provided that the Social Security Board, 
out of appropriations by Congress, cer
tify to the Secretary of the Treasury of 
the United States a sum for payment 
to each state in an amount necessary 
for the proper and efficient administra
tion of the law. Thereupon, the Secre
tary of the Treasury of the United 
States issues a treasury warrant to the 
state agency ·charged with the admin
istration of the law in an amount so 
certified as being payable. 

In prior years, the legislative assem
bly of this state has, in its general ap
propriations bill, appropriated from the 
Unemployment Compensation Adminis
tration Fund "all federal funds received 
for this purpose." Example of this found 
"by turning to House Bill 380 of the 
Laws OL 1941. This year, however, the 
Twenty-eighth Legislative Assembly's 
action is not so clear and unambiguous. 
Among the measures contained in the 
legislative jam which existed on the 
sixtieth day of the session was the gen
eral appropriations bi1l; and the fact 
that consideration was hasty and ab
normally speeded did not contribute to 
the clarity of that important measure. 

The general appropriations bill of 
the Twenty-eighth Legislative Assem
bly (House Bill 151 of the Laws of 
1943)-as it was passed and printed by 
the· house of representatives - was 
amended by the senate (Senate Amend
ments to House Bill 151-3/4/43) which 
sought to clarify the bill so as to men
tion specifically federal funds for un
employment compensation administra
tion, as well as county and" city funds 
furnished to th·e commission for em
ployment service purposes. The house 
of representatives failed to concur in the 
senate amendments, and a conference 
committee report (Amendments to 
Amendments of Senate on House Bill 
151-3/4/43) changed the wording of 
the bill so that the enrolled bill, as 
finally passed by both branches, and 
insofar as it rela tes to appropriations for 
the Unemployment Compensation Com
mission, reads: 

"Section 2 ... for the period be
ginning July I, 1943 and ending June 
30, 1944 ... " 
"UNEMPLOYMENT COMPEN
SATION COMMISSION 

"FROM THE UNEMPLOYMENT 
COMPENSATION ADM I N I S
TRATION FUND. 

"For administratrive salaries and 
expenses Ten Thousand dollars ($10,-
000.00), to be used by the Commis
sion for the purpose of meeting al
lotments in order that the State may 
receive grants-in-aid of Federal funds 
and such other purposes as may be 
ap~roved by the State Board of Ex
ammers. 
"FROM THE UNEMPLOYMENT 
BENEFIT FUND. 

"So much thereof as may be neces
sar.y to carry out the provisions of 
law ... 

"Section 3 ... for the period be
ginning July I, 1944, and ending June 
30, 1945 ... 
"UNEMPLOYMENT COMPEN
SATION COMMISSION. 
"FROM THE UNEMPLOYMENT 
COMPENSATION ADM I N I S
TRATION FUND. 

"Hereby appropriated for the use 
of the Commission all moneys re
ceived from the Federal Government 
for this purpose. 
"FROM THE UNEMPLOYMENT 
BENEFIT FUND. 

"So much thereof as may be neces
sary to carry out the provisions of 
law." 

Thus it is evident the enrolled bill 
does not contain any language which 
directly appropriates federal funds 
granted to the state for the fiscal year 
July I, 1943, to June 30, 1944. 

Montana's legislative assembly-by 
enacting Chapter 137, Laws of 1937, 
and amendments thereto-has given us 
an unemployment compensation law 
which has been approved by the 
Social Security Board as being in 
conformity with the requirements of 
Title III of the Federal Social Security 
Act; and thereunder administrative 
funds are allocated to this state for ad
ministrative purposes peculiarly desig
nated for a specific purpose and sub
ject to the audit and approval of the 
Social Security Board. Because these 
federal funds are granted for a specific 
purpose they cannot be used for any 
other purpose. They cannot be depos
ited in the general funds of the state 
and made a part thereof; and in practice 
they now are, and always have been 
deposited in a special fund bearing a 
distinctive number (Fund 104-28). The 
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treasurer of the state of Montana, who 
is ex-officio the treasurer of the commis
sion,. is custodian of these federal 
mOnIes. If he or any other state of
ficer should attempt to use the funds 
for any purpose othe'r than the purpose 
for which they were granted by the fed
eral government, an action would lie 
to enjoin the unauthorized use. They 
are trust funds in every sense of the 
word, and must be treated as such. 

The solution of your problem thus 
becomes at once apparent, for there is 
clear and specific authority on the type 
of question involved. I invite your 
study of Opinion Number 87, Volume 
16, Report and Official Opinions of the 
Attorney General, page 83, wherein At
torney General Raymond T. Nagle 
ruled funds received from the federal 
government under the Federal Emer
gency Relief Act of 1933, for relief pur
poses, were trust funds to be disbursed 
by the proper officials and no appro
priation by the legislative assembly was 
necesary in order to authorize such 
disbursement. The opinion contains 
lengthy citation of authority from this 
and other jurisdictions, and I am im
pressed by the apparent research and 
study which combined to reach the 
holding thereof. 

I agree with the holding in Opinion 
Number 87. Volume 16, Report and 
Official Opinions of the Attorney Gen
eral; and, applying like reasoning to 
the problem you have presented. I an
swer your question in the negative. Al
though custom has established the prac
tice of the legislative assembly's spe
cifically appropriating to the Unem
ployment Compensation Commission 
federal monies granted by the federal 
government for administrative pur
poses, such an appropriation is not es
sential as a condition to the expendi
ture of such monies for purposes desig
nated by the federal government by 
state officers and agencies. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 33. 

Nepotism-Civil Aeronautic's Adminis
tration-Instructors. 

Held: The fact that the board is re
quired to furnish a certificate 
showing, among other things, 
the name of each instructor cer
tified for the next course, may 

seem to indicate a new selection 
is required. This fact alo'ne does 
not so indicate. I believe this se
lection in the first instance con
tinues until the board terminates 
the services of the instructor by 
formal board action. The only 
purpose of the certificate, in my 
judgment, is to inform the agency 
that-for that course-qualified 
instructors will be available. The 
appointment of all instructors 
terminates with the termination 
of the contract, and if a new con
tract is entered into new appoint
ments must be made, and, in such 
event, the board, as presently 
constituted, would be prohibited, 
under the Nepotism Act, from 
appointing the instructor in ques
tion, if the relationship now ex
isting between the board member 
and the instructor still exists. 

Mr. Marshall Murray 
County Attorney 
Flathead County 
Kalispell, Montana 

Dear Mr. Murray: 

April 3, 1943. 

Since writing Opinion No. 17, Vol
ume 20, Report and Official Opin
ions of' the Attorney General, you 
have further advised me concerning the 
facts, and have called my attention to 
the fact the contract between the fed
eral agency and the school district cov
ering the employment of the instruc
tor in question. differs in many of its 
terms from the form of the contract 
mentioned in the opinion. The contract 
under which the board is operating does 
not contain the provisions quoted in the 
opinion and which provisions in a large 
sense influenced the opinion. While 
these differences do not in my opinion 
change the decision reached, yet-in
asmuch as I have now before me the 
original contract, and, in addition, the 
benefit of a conference with you-I 
deem it advisable to give you the fol
lowing further opinion based upon the 
present contract and the further facts 
supplied. 

There have been three district con
tracts entered into between the board 
and the federal agency. While these 
differ somewhat in some provisions, on 
the whole the difference does not affect 
in any way the question here to be de
termined. 
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